


THE 


MONTHLY LAW REPORTER. 


MAY, 1852. 


HAVE JURIES A RIGHT TO DECIDE THE LAW, IN CRIMINAL 
CASES? 

Tre discussion of this interesting question has been 
recently renewed in Massachusetts ; and, while we write, 
a bill is pending before our legislature, declaring that, in 
criminal cases, the jury may rightfully decide law as well 
as fact. The immediate cause of this movement, is the 
passage of the Fugitive Slave Law; and the bill, intro- 
duced by Mr. Sewall, is intended as an answer to the able 
decision, pronounced by Judge Curtis, in the case of The 
United States v. Robert Morris. It is said not only that 
this doctrine ought to be law, but that it actually is the 
common law. On the other hand, we think that it ought 
not to be, and that it is not, and never was the law. 

It is generaliy agreed that, in civil cases, the jury are 
bound to receive the law from the court. The reasons for 
this are obvious. The judges are fitted by long study and 
careful training to perform judicial duties ; they are selected 
from the whole community, with a view to their fitness for 
these duties; and it is absurd to suppose that the most 
abstruse of sciences can be as well understood by unlearned 
men, not skilful in the law, and only chosen by lot. Again, 
it is of the first importance that law should be fixed and 
certain; that it should not vary in different vicinities, or 
change from day today. It has been said, with some truth, 
that it is more important to have the law fixed, than to 
have it good. But this object can only be attained by 
leaving it to be decided by the court. And we should act 
almost as wisely in settling our cases by lot, as in submit- 
ting the law to the chances of the jury-box. Correctness 
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2 Have Juries a Right to Decide 


and permanency are both secured by having a responsible 
tribunal, subject to the revision of a higher court, whose 
decisions are published to the world ; and both are perilled 
by subjecting those decisions to the views of an irrespon- 
sible and secret tribunal, whose deliberations are summed 
up ina general verdict, or perhaps, expressed in a single 
word. 

All this, we say, is admitted in civil cases; but, since 
life, and liberty, and reputation are higher interests than 
those of property, it is still more important that the law in 
criminal cases should be decided by the court. We should 
not be satisfied to hold our lands by no higher tenure than 
a jury’s opinions on a point of real law. Why then, ina 
case involving life, itself, shall we leave to them the ques- 
tions, what the law is, and whether it is constitutional, and 
whether it is just? The safety of citizens, as well as the 
interests of society, requires that juries should receive the 
law from those, whose business it is to know the law. 

But it is said, that the jury have the power to determine 
the law, and if the State gives them the power, it gives 
them the right also. ‘‘ Power and right are convertible 
terms when an act is authorized, which is final, and for 
which the agent is not responsible.” This was the argu- 
ment used by Hamilton in the case of People v. Croswell, 
(3 Johns. Cas. 337-345,) and it has often been repeated. 
No doubt, juries have the power to disregard the obligation 
of their oath ; and so have witnesses. ‘The witness is liable 
to punishment; the juryman, from the necessity of the case, 
is not; but this fact does not free him from the obligation 
of his oath, or alter the intent of law. In civil cases, as well 
as in criminal, juries have the power to disregard the ruling 
of the court; they may set aside the statute of limitations, 
or the statute of frauds; and in many cases, great wrongs 
have been perpetrated in this way. So, in all cases, they 
have the power to disregard the evidence. But no lawyer 
ever argues, that here the power-implied the right, or that 
a juryman, who exercised that power, was guiltless of per- 
jury. Magistrates, in the trial of criminal cases, have the 
power to receive inadmissible testimony ; to reject evidence 
rightly offered by the accused ; to adjudge an innocent man 
guilty. ‘They may do this wilfully and with impunity, 
but they cannot do it rightfully. These are only a few 
instances among thousands, which show that power and 
right are not “convertible terms.” 
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the Law in Criminal Cases. 


Again, it is said that there is a danger in criminal cases, 
which does not arise in civil, that judges will lean to the 
side of government, and we are pointed to the decisions in 
the days of the Stuarts, for examples of this evil. We 
may remark, also, that in civil as well as in criminal cases, 
the corrupt judges of those days gave unjust decisions in 
favor of the government and its supporters; so that this 
argument proves too much. But there are better answers 
to this point. The tenure of the judicial office is changed ; 
in Massachusetts as in England, it is for good behavior; in 
other States, it is by election for a fixed term; but no- 
where do judges hold their seats only at the pleasure of 
the administration. In this way, we have endeavored to 
secure a right, mentioned in the constitution of this State: 
“The right of every citizen to be tried by judges as free, 
impartial and independent as the lot of humanity will 
admit.” 

But the truth is, that in all free countries, and in our own 
country most of all, the chief danger to the citizen arises, 
not from the leaning of our judiciary toward the govern- 
ment, but from popular prejudice, from political excitement, 
from the prevailing madness of each passing hour. In 
ordinary cases, criminals are in little danger of injustice, 
either from court or jury. In the present state of feeling, 
both seem too often to be leagued together as accessaries 
after the fact, in a common determination to screen offend- 
ers from punishment. But when any fierce excitement 
rules the minds of men, then we need the administration 
of law from our courts to save the unpopular from wrong. 
The tyranny, which innocent men have to fear, is not that 
of the president, or of his cabinet, or of any executive 
officer. ‘Their danger arises from the despotism of public 
opinion, which may rule the jury-box ; but which cannot 
alter the law as laid down by sound and independent 
judges. It is the highest office of courts to protect the 
rights of minorities ; and this is best accomplished by ap- 
plying to each case the law as it is, —THE Law, which 
knows nothing of majorities or minorities, which feels no 
prejudice, and is controlled by no party. In the recent 
trials of the Christiana rioters, a jury, incensed against the 
violation of law, would gladly have doomed the accused to 
death, had not the judge protected them by deciding that 
their offence did not amount to the crime of treason. 

It is said, however, that judges may set aside improper 
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4 Have Juries a Right to Decide. 


verdicts of guilty, so that juries will only have the power 
to acquét unjustly. But this will not always prevent un- 
righteous convictions. The judge may take a different 
view of facts from that taken by the jury, so that he may 
be satisfied with their condemnation of the prisoner. And 
yet, if they had regarded the law, as laid down by the 
court, they would, with their view of the facts, have given 
a verdict of acquittal, or at least, have failed to agree. 
The court, in a case of homicide, may think that the 
evidertce shows such malice as constitutes the crime of 
murder. The jury may look at the facts quite differently ; 
but they may choose to disregard the advice of the court 
on the nice legal points, and thus find a man worthy of 
death, who under the law of the land, and with their ver- 
dict on the fact, would be allowed to live. The least evil, 
in such cases, would be, that a man innocent in view of 
the law, would be subjected to the stigma of a condemna- 
tion, and saved by the interposition of the court. 

The most frequent evil would undoubtedly be the escape 
of criminals, and we are “old-fashioned” enough to con- 
sider this as an evil. We should not like to see well 
matured statutes, or venerable decisions set aside, accord- 
ing to the whims of twelve unlearned men; nor should 
we recognize the justice of a practice, which would make 
“The Liquor Law ” constitutional in Norfolk, and uncon- 
stitutional in Suffolk, and leave it to lot whether it should 
stand or fall in Middlesex. 

In our view, it would not beget a respect for law, to 
see the jury on one side of the court room convicting a 
liquor-dealer; while the second jury, not believing the law 
to be constitutional, acting on the same evidence, acquitted 
his agent, who had personally committed the offence, for 
which his employer was punished. It is said that in rare 
cases this evil may happen now. But because we cannot 
prevent the infrequent occurrence of a wrong, shall we 
legalize, and encourage it, and make it common? 

In answer to what we have said about the unfitness of 
juries to decide the law, we are told, that every man is 
presumed to know the criminal law, so that he may be 
punished for a violation of its precepts. But certainly, it is 
a miserable quibble to argue that the knowledge, which 
teaches a man that it is wrong to kill his neighbor, implies 
an accurate acquaintance with the nice technicalities, that 
distinguish murder from manslaughter. The law does in- 














the Law in Criminal Cases. 5 
deed, by an artificial presumption, hold that every man is 
informed of its command. ‘This is done from the necessity 
of the case, since otherwise all criminals would escape ; 
but this does not alter the fact, that the generality of men 
are wholly unacquainted with the law. ‘lhe same reason- 
ing would lead us to select judges from men unlearned in 
legal studies, since all are equally acquainted with law, 
and to forbid the argument of legal points before courts, 
since it is a waste of time to explain that, with which all 
men are fully and equally acquainted. 

Much of the feeling on this subject arises from the 
fallacy, contained in the phrase, “rights of juries.” But 
the main object of government is, not to secure the rights 
of juries, but the rights of citizens; and among the most 
valuable of these, is the right of being tried by a tribu- 
nal, that is not only honest, but able and learned in the 
law. 

In reviewing briefly the cases upon this point, we cannot 
do better than to give an abstract of Judge Curtis’s opinion, 
delivered in United Ntates v. Morris. In this case, the 
defendant’s counsel stated that the jury were rightfully 
judges of the law, and that if any of them believed the 
“Fugitive Slave Act” to be unconstitutional, they ought 
to decide accordingly, without regard to the rulings of the 
court. The judge prevented him from laying these points 
before the jury, and after listening to argument, pronounced 
this decision. 

First, the constitution in article VI, provides that this 
instrument, with the laws and treaties made by the United 
States, shall be the supreme law of the land. But this 
could not be, if every jury were final judges of the law in 
each case submitted to them. This article further provides, 
that the judges shall be bound by the supreme law, —a 
needless provision, if they had no power in deciding it. 
Again, it is the intention of the constitution that all per- 
sons shall be bound by an oath to support it, if they are to 
make, or expound the laws; but no such oath is required 
of juries. 

No case in any English court, prior to the revolution, 
conflicts with this view of the duties of jurors. The 
opinion of Chief Justice Vaughn, in Bushwell’s case, (3 
State Tr. 99.) only decides that jurors cannot be punished 
for a verdict of acquittal because the general issue embraces 
law and fact, and it cannot be proved that the jury believed 
1* 
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6 Have Juries a Right to Decide 


the evidence. In the famous libel cases, no decision was 
quoted, which sustained the right of juries to decide the 
law in criminal cases; and that right was denied in Fer v. 
Dean of St. Asaph, (3.T. R. 428.) The Libel Bill of Mr. 
Fox admits that juries are not to decide the law, but 
“denies that libellous intent is matter of law, and asserts 
that it is so mixed with fact, that under the general issue, 
it is for the jury to find it as a fact.”” The general rule as 
laid down by Lord Mansfield, that juries are not judges 
of law in criminal cases, is still the law of England. 
Parmiter v. Copeland, (6 M. & W. 105); Levi v. Milne, 
(4 Bing. 195.) 

The sedition law, (St. 1798, c. 74, s. 3,) providing that 
juries shall have the right to determine the law and the 
fact under the direction of the court as in other cases, does 
not show, that juries may decide the law in other cases, 
but it shows the opposite; for this provision would not 
have been needed, if juries had the right to determine all 
questions; and this section would not provide that they 
should be directed by the court, if they had the right to 
disregard such directions. And such was the ruling by the 
Supreme Court of Ohio, on a similar clause in their Bill of 
Rights, in Montgomery v. State, (11 Ohio, 427.) 

The act of Congress, passed April 29, 1802, provides for 
the certifying of questions to the Supreme Court, in cases 
of disagreement between the judges, and for their final 
decision by that court. It cannot be intended, that a jury 
have the right to reverse the decision of the Supreme 
Court; nor will it be claimed that juries are bound by the 
decisions of the Supreme, but not by those of inferior 
courts. 

The first case in the United States courts cited in favor 
of the right of juries to decide questions of law, is State of 
Georgia v. Braisford, (3 Dallas, 4.) ‘This was a trial by 
jury of issues out of chancery. It can hardly be correctly 
reported, for Chief Justice Jay is stated to have said that 
the facts were all agreed, and that the only question was 
one of law; while, in truth, the court were agreed as the 
law. It was a civil case; and it is not claimed that the 
doctrine extends to civil cases; and finally the charge is 
inconsistent, stating, that it is the province of the court to 
decide the law ; and in the next sentence, declaring that it 
is the right of the jury. 

In the United States v. Willson, (Bald. 78,) the jury were 














































theLaw in Oriminal Cases. 7 ) 
as told that they had a right to judge of the law; but in i 
1 6 United States v. Shine, (Bald. 510,) the same judge gave 
vy. directly the opposite instructions. The first article of im- ) 
r. peachment in Judge Chase’s case asserts this alleged right, 
ut but this has not the weight of a decision, and it was not 
ts conceded by the judge’s s counsel. (See Chase’s Trial, p. 182.) 
e, In United States v. Battiste, (2 Sumner, 240,) a capital case, 
as Judge Story decided against the right claimed for juries. 
es This decision has been published for many years, and 
d. Congress has not seen fit to change the rule. if 
e, The weight of decisions in State courts is in the same | 
os scale. In People v. Croswell, (3 Johns. Cas. 337,) the court | 
at were divided; but the question was as to the jury’s right | 
i =F to decide the intent in a trial for libel, which is not the | 
es question now under discussion. ‘The Supreme Court of iy 
S, New York, in People v. Price, (2 Barb. S. C. R. 566,) a 
ot : capital case, held that the jury were bound to take the law , 
ull from the court. So in Indiana, Townsend v. State, (2 qi 
oy Blackf. 152); in New Hampshire, Pierce v. State, (13 N. H. 
to 536); and in Massachusetts, Commonwealth v. Porter (10 
1€ Met. 263.) 
of The power to go contrary to law no more supposes the 
right, than the similar power to go contrary to evidence. 
or Nor does the form of oath indicate that jurors are at liberty 
es to decide the law. They swear to decide facts according 
al to their evidence, but if they may decide the law, they act | 
ry without the obligation of an oath. A passage from Little- if 
le 6G ton’s Tenures, (Lib. 3, s. 368,) and the stat. Westminster | 
le ff 2, ec. 30, with Coke’s Commentary, (2 Inst. 425,) were refer- 
or § red to as sustaining the right claimed for jurors. These 
, authorities relate to an assize, which was not a jury, nora 
or ff criminal case. ‘The statute provided a penalty for the as- 
of §F size, if they decided the law wrongly, and this shows that . 
y Fs they had not a right to decide law, although they had the 
ly § power. 
at §j Juries are, indeed, sole judges of the application of the 
asf law to a particular case; but if they intentionally fail to 
le 6 apply the law as laid down by the court, it is a violation 
le 6 of duty as much as if they should knowingly return a ver- 
is J dict contrary to the evidence. 
to We will now refer briefly to the decisions upon this 
it subject in the State courts. 





The case of Commonwealth v. Porter arose on the 
License Laws of Massachusetts, and it decided two points ; 
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first, that it is the duty of the jury to receive the law from 
the court, and to conform their judgment and decisions to 
the instructions so received ; second, that the defendant or 
his counsel has a right to address the jury upon such ques- 
tions of law as come within the issue, because, in render- 
ing a general verdict, the jury must pass upon the whole 
issue, and thus incidentally may pass upon questions of 
law. 

From reading the able argument of the defendant’s coun- 
sel in this case, it appears that the reasons in favor of the 
right of juries are drawn chiefly from three sources; first, 
from decisions in favor of the right of counsel to address 
juries on legal questions; second, from loose dicta and gen- 
eral expressions of judges, whose atterftion was not called 
to the point now in dispute ; third, from the decisions in 
libel cases. The first class of authorities is well explained 
in the opinion of Chief Justice Shaw, to which we have 
just referred, and is there shown to be entirely consistent 
with the right of the court to decide the law. But even 
this right has been denied to counsel by the Supreme Court 
of Virginia, in Davenport v. Commonwealth, (1 Leigh, 588, ) 
and in Commonwealth v. Garth, (3 Leigh, 761); and also 
in Rhode Island, at the famous trial of Dorr for treason, 
(Dorr’s Trial, 77-82.) 

The dicta of judges are not, of course, legal decisions ; 
but these dicta generally amount to no more than this, that 
juries do practically decide the law, because they have the 
power to give a general verdict of not guilty, and this ver- 
dict cannot be set aside. Such are the remarks of Judge 
Putnam, in Commonwealth v. Knapp, (10 Pick. 496,) and of 
Chief Justice Shaw, in Commonwealth v. Kneeland, (20 
Pick. 222); and these are fair specimens of the citations 
made in defence of the doctrine, against which we are 
contending. This view of such expressions is taken in 
Montee v. Commonwealth, (3 J. J. Marsh. 150,) which is an 
able decision adverse to the right claimed for juries. 

The American decisions in libel cases, like the Act of 
Mr. Fox, only establish the rule, that in libel suits, the de- 
fendant’s intention is a question of fact for the jury, and 
not of law for the court. The opposite doctrine only left 
to jurors the fact of publication, so that, as Lord Erskine 
remarked in arguing for the Dean of St. Asaph, every 
publisher, indicted, must- be convicted, however innocent 
his work might have been. This is the view of the law 
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taken in England, as appears from the remarks of Justice 
Parke in Parmiter v. Copeland, (6 M. & W. 107.) “ Incri- 
minal cases, the judge is to define the crime, and the jury 
are to find whether the party has committed the offence. 
Mr. Fox’s act made it the same in cases of libel, the practice 
having before been otherwise.” In the case of Levi v. 
Milne, a civil action for libel, C. J. Best says: “I mean 
to protest against juries, even in criminal cases, becoming 
judges of the law; the act only says, they may find a 
general verdict.” This famous act, viewed correctly, be- 
comes a strong authority in support of our position; for it 
shows that, even in libel cases, the jury are not properly 
judges of law ; and expressly enacts, that the judges are 
to direct them, “as tn other cases.” 

In addition to the cases cited above, we may quote the 
following American decisions. Pennsylvania v. Bell, (Ad- 
dison, 160); Kelton v. Bevins, (Cooke, 107); Hardy v. 
State, (7 Missouri, 607); and Commonwealth v. Abbott, 
(13 Met. 120.) 

We think it clear, that these decisions ought to convince 
any unprejudiced man, that the weight of authority, and 
the weight of reason, coincide in establishing the principle 
that in criminal, as in civil cases, it is the province of the 
court to decide all legal questions. And the object of re- 
ferring those questions to them, may be well expressed in 
the familiar language of the constitution of Massachusetts, 
“That this may be a government of laws, and not of 
men.”’ 


Recent American Decisions. 


Circuit Court of the United States, District of Massa- 
chusetts. — Decided March, 1852. 


Avsert Wess et al., Libellant, v. Davip Peirce, Jr., Respondent. 


Where a master hires a vessel ‘‘on shares,” under an agreement to victual 
and man the vessel, and employ her in such voyages as he thinks best, 
having thereby the entire possession, command, and navigation of the 
vessel, and the relation of principal and agent not existing between the 
master and owners, the master thereby becomes the owner pro hac‘vice, 
during such time as th? contract exists; and he, and not the general 
owner, is responsible for necessary supplies. 

The case of Skolfield et al. v. Potter et al., (Daveis, R. 392,) considered. 

The case of Wedd et al. v. Peirce et al., (14 Law Rep. 200,) overruled. 
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10 Recent American Decisions. 


Tuts was an appeal from a decree of the District Court 
of the United States for the District of Massachusetts, 
sitting in admiralty. The libellants songht to recover of 
the respondent, who was the general owner of the brig 
Antoinette, belonging to Belfast, in the State of Maine, the 
price of certain stpplies furnished by them to the master of 
that brig in the city of Boston. The facts sufficiently 
appear in-the opinion of the court, which was delivered by 

Curtis, J.—It is proved in this case, and not denied, that 
the libellants furnished the supplies mentioned in the 
schedule annexed to the libel; that they were ordered by 
the master of the brig, and were suitable and necessary ; 
and that at the time when the supplies were furnished, the 
respondent was one of the general owners of the vessel. 
This is sufficient to make a primd facie case of liability ; 
for ordinarily the master is the agent of the owner, clothed 
with authority to contract in his behalf for necessary 
supplies for the vessel, and therefore such contracts bind the 
owner personally, upon the familiar principles of the law of 
agency. But it is also true, that the master may not bé the 
agent of the general owner for any purpose. A special 
property, carrying with it the entire possession and control, 
and leaving in the general owner only an interest in the 
nature of a reversion, may be created in a yessel as well as 
in any other chattel. And when such a special property 
has been created, it necessarily follows, that the master is 
the agent of the owner of this special property in the ves- 
sel, and not the agent of the owner of the general or 
reversionary interest. "The possession and control belong- 
ing to the former, and the employment being his, whatever 
is done by reason of that possession, and in the exercise of 
that control and employment, is his also, and the persons 
by whom it is done are his agents. 

I am aware that a different doctrine is laid down by 
Lord Mansfield in Rich v. Coe, (Cowper, 636,) and that Mr. 
Justice Story, in his treatise on Agency ($ 298), has de- 
clared, in conformity with Lord Mansfield’s opinion, that a 
private agreement between the owner and the master, by 
which the latter is to have the entire ship to his own use 
for a specified period, and is to make all the repairs at his 
own expense, cannot affect the liability of the owner to 
third persons, upon the well settled principle of the law of 
agency, that the apparent authority of an agent may be 
trusted to by strangers. If the private agreement between 
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the owner and master be of such a nature as to leave the 
relation of principal and agent still existing between them, 
it is undoubtedly true, that the owner would be bound by 
all contracts respecting the navigation and employment of 
the vessel, within the usual scope of the master’s authority, 
notwithstanding a secret agreement between them, that the 
master should,not thus bind the owner. But if the 
yo ewes between the master and owner be such that 
the relation of principal and agent does not exist, it is very 
clear there is no room for the application of this principle 
of the law of agency, simply because there is no agency in 
the matter. 

Now, that this relation of principal and agent between 
the general owner and the master may cease to exist, and 
that either the master or any third person may be clothed 
with a special ownership, so as to stand as a principal i 
respect to the navigation and employment of the vessel, is 
too well settled to admit of serious question. It is dis- 
tinctly asserted by the Supreme Court of the United States, 
in Marcardier v. Ches. Ins. Co. (8 Cranch, 39,) and in 
Gracie v. Palmer, (8 Wheat. 605,) and has been so held in 
numerous cases in England and in this country, which are 
collected in 3 Kent’s Com. 138, 139, and the doctrine of 
Lord Mansfield must be considered to be overruled by the 
Court of King’s Bench in Reeve v. Davis, (1 Adoil. & El. 
312.) In this case, there was an agreement between the 
owner and the master, by which the latter was to have 
the vessel to his own use for the period of twelve months, 
to victual and man the vessel, and keep her in repair. This 
agreement was unknown to the plaintiff, who furnished 
supplies for the vessel, and sought to recover their price of 
the general owner, who was held not to be liable therefor. 
Perry v. Osborne, (5 Pick. 422); Cutler v. Winsor, (6 Pick. 
335); Winsor v. Cults, (7 Greenl. 261); Sproat v. Donnell, 
(26 Maine, R. 185); and T'aggard v. Loring, (16 Mass. 
337); are all cases of similar contracts between the master 
and owner, which were held to substitute the former in 
place of the latter, as owner, and that the relation of 
principal and agent did not exist between them. 

Concerning this last case, Mr. Justice Story, in Arthur 
etal. v. The Schr. Cassius, (2 Story, 93,) expresses some 
doubt, and he held that a master, who had agreed with the 
owner to employ and navigate, victual and man a vessel, 
retaining as his compensation as master and for his own 
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12 Recent American Decisions. 


Services, one half the freight which should be earned, 
could, by a charter party, give a lien on the vessel to the 
shipper of merchandise. But he points out a difference 
between the contract of hiring in T'aggard v. Loring, and 
in the case before him, and the question decided did not 
depend upon the rule of law now under consideration. It 
may well be that a master having for the time being the 
control and navigation of the vessel, may enter into charter 
parties containing the usual clause binding the ship to the 
merchandise, and the merchandise to the ship, and that 
full effect would be allowed to such a clause by a court of 
admiralty, upon the ground that the power thus to bind 
the vessel to shippers, resulted from the master’s possession, 
and the purposes for which he held it, wholly independent 
of the consideration, whether he was acting as agent or 
principal, or whether one person was entire owner and the 
master his agent, or another person owner pro hac vice and 
the master the agent of the latter. And I cannot suppose 
that this very eminent judge intended to cast the least 
doubt upon a rule of law so well settled, and which he 
himself had so often recognised, which enables the general 
owner to create a special ownership; which is thus inter- 
posed between him and all third persons as to whom the 
special owner is the principal, and responsible as such. I 
understand the doubt expressed by him to have arisen in 
his mind, not concerning this rule of law, but as to quite a 
different question, viz., whether the contract in Taggard 
v. Loring was sufficient in point of law to create the mas- 
ter owner pro hac vice. Upon this question I think the 
rule is at this day perfectly well settled. 

When the possession, command, and navigation of the 
ship are iet by the general owner, the hirer becomes owner 
pro hac vice ; the possession is his; the employment is his; 
the contracts respecting that employment are his; the mas- 
ter, if he employs one, is his agent; if he commands the 
vessel himself, he acts on his own account. In the lan- 
guage of Chancellor Kent, (3 Com. 138,) “* This may be 
considered the sound and settled law on this subject.” 

So that in a case like this, where the question is whether 
the general owner is liable for supplies, furnished to the 
master, we must inquire whether the general owner had 
parted with the possession, command and navigation of the 
vessel, and thus interposed another owner, to whom the 
credit must be deemed to have been given. ‘This requires 
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an investigation of the facts of the particular case, and it 
is correctly argued by the libellant’s counsel, that the de- 
cisions relied on by the respondent’s counsel, that when a 
vessel has been taken on shares, the general owner is not 
liable for supplies, do not necessarily apply to this case, 
because its facts may be different from those. Accordingly, 
much evidence has been introduced by both parties, rela- 
tive to this contract of hiring, and its nature and incidents, 
a large part of which was not exhibited to the District 
Court. 

The testimony of the master, which is not controlled, 
proves that he made a verbal agreement with the owners 
to sail the vessel on shares. He was to victual and man 
the vessel, and pay one half the port charges, and he and 
the owners were to divide the gross earnings equally. He 
was to go wherever he chose with the vessel, and employ 
her in such ways as he might think fit during an indefinite 
period of time. On cross examination, he says his contract 
was founded on, by which I understand him to mean in 
conformity with, a well settled usage at Belfast, to let small 
vessels on shares; that he had no right to appoint another 
master in his place, and that he has no doubt the owners 
could at any time remove him, and that he might give up 
the vessel without any notice; that there was no agreement 
to that effect, but he so understands the usage. I have 
examined the letters of the master which were put into 
the case, but I find in them nothing inconsistent with his 
testimony. 

Such being the contract, it is quite clear that while it 
subsisted, the master had, in point of fact, the entire pos- 
session, command and navigation of the vessel. It would 
be difficult to state a case of* more absolute possession, 
command and navigation, than that he should take the 
vessel, command her, victual and man her, go with her 
where he pleased, and employ her in such trade as he 
saw fit. But still there are certain elements in the con- 
tract which require examination. ‘The contract was for 
no definite period of time; and it is urged that by reason 
of this and by fotee of the usage of the trade, the ewners 
might displace the master at avy time, and so he had not 
the possession and command as owner, or any ditlerent 
possession and command from those of an ordiuary master, 
sailing the vessel solely on the owners’ account. ‘Mhat 
after a master has made such a contract as this, and has 
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hired a crew and purchased supplies for a particular voyage, 
and actually entered upon and partly completed it, the 
owners should have the right to tarn him out of possession 
without notice, aud thus break up an enterprise lawfully 
begun, and in the completion of which he has an impor- 
tant interest, and which is to be completed by his crew 
and his supplies, is so much in conflict with the nature 
of the contract, and the just rights of the parties flowing 
from it, that plenary evidence would be required to con- 
vince me of the existence of such a right. There is no 
reason to suppose that it was created in this case by any 
express stipulation. And the admission ef the master that 
it existed, is rested by him solely on his understanding of 
the usage of trade applicable to such cases. 

I do not deem it necessary to decide whether such a 
usage would be void on account of its unreasonableness, 
becatise | am not satisfied of its existence. The evidence 
is conflfeting, and so much of it as tends to prove such a 
usage, may be referred to the opinions of the owners of 
vessels who have testified to it, rather than to any settled 
practice, sufficiently general and long continued to create 
such aright. Indeed no one case of removal of the mas- 
ter during a voyage, by force of the usage, has been clearly 
proved; and many persons from Belfast and other ports, 
long acquainted with this trade, have been examined, who 
appear to be ignorant of such a practice. My conclusion 
is, that in point of fact there is no such usage, and that it 
results from the nature of this contract when it is for an 
indefinite period, that it amounts to an absolute and inde- 
feasible hiring of the vessel, for every voyage which shall 
be begun before notice by the general owner of his inten- 
tion to discontinue the contract. And this brings the case 
within that class of cases which have turned on such con- 
tracts of hiring, and in which it has been held the master 
was owner pro hac vice, and not an agent of the general 
owner. Cutler v. Winsor, (6 Pick. 335); Perry v. Os- 
borne, (5 Pick. 422); Thompson v. Hamilton, (12 Pick. 
428); Manter et al. v. Holmes et al., (10 Met. 402); 
Thompson v. Snow, (4 Greenl. 264); Sproat v. Donnell, 
(26 Maine R. 185.) 

The evidence respecting the usage of trade is also con- 
flicting as to the right of the owner to control the master 
in his choice of a voyage, and the power of the master 
to appoint another master in the home port. 
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I do not deem it necessary to find what the usage is 
upon the first of these points, because the uncontradicted 
evidence of the master proves an agreement with the 
owners that he should employ the vessel as he saw fit, 
and while this contract existed the owners had no power 
to control him in this particular. It does not seem to me 
to be shown that by the usage, the master to whom the 
vessel is let, may appoint another in his place in the home 
port. ‘There is a personal confidence reposed in him by 
the owners, who rely on his skill to manage the employ- 
ment as well as the navigation of the vessel, aud the 
instances of such changes spoken of by some of the wit- 
nesses, appear to have been infrequent, and were probably 
sanctioned by the owners as expedient and proper, rather 
than acquiesced in as matter of right on the part of the 
hirer. But, however this may have been, it does not seem 
to me inconsistent with the entire possession, command 
and navigation of a vessel, that the hirer is restrained from 
appointing a person other than himself master, any more 
than it is inconsistent with the entire possession aud tem- 
porary ownership of a house, that the lessee cannot under- 
let or assign his lease. [t is a usual incident of ownership 
of a vessel, whether general or special, that the owner 
should have power to choose and appoint the master; but 
I know of no rule of law, and can see nothing in the 
nature of the case which requires it to be an inseparable 
incident of such ownership, and therefore the fact that the 
hirer must himself, personally, command the vessel, does 
not prove that he is not owner pro hac vice. It has been 
suggested, Dey v. Boswell, (1 Camp. 329); Skolfield et al. 
v. Potter et al., (Daveis, R. 392,) that the moiety of the 
gross freight the master retains. under such a contract, to 
his own use, may be considered to be in lieu of his wages as 
master, and so that it is duly a contract of hiring of the 
master by the owners. But this is not consistent with the 
facts. The master not only commands the vessel, and 
manages her trade and employment, but victuals and mans 
her, and the moiety of the gross freight is not retained by 
him simply as a compensation for his services. It is more 
in accordance with the contract to consider the moiety of 
the gross freight paid to the owners as their charter money 
for the use of the vessel. This is the view taken of the 
contract in the cases already referred to, and it is satisfac- 
tory tomy mind. ‘The truth undoubtedly is, as stated by 
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Abbott, C. J., in 1 Ryan & Moody, 42, that soon after the 
passage of the registry acts, the leaning of the English 
courts was to hold the registered owners liable for repairs 
and supplies. Rich v. Coe was one of those decisions. 
But the subject having become more accurately understood, 
a better principle was introduced, and more recent cases 
decide that the true question is, to whom was the credit 
given. If no intervening ownership has been created, the 
credit is deemed to be given to the general owner. But if 
the vessel is let out to hire, the owner is no longer a con- 
tracting party for supplies, and so not liable. Such is the 
modern doctrine on this subject, and is now too well set- 
tled to be departed from, and I may add that it seems to 
me to rest on sound principles. 

My opinion is, that, when a master hires a vessel “on 
shares,’ under an agreement to victual and man the vessel, 
and employ her in such voyages as he thinks best, he 
thereby becomes the owner pro hac vice, during such time 
as the contract exists, and that he, and not the general 
owner, is responsible for necessary supplies. There is a 
circumstance in this case, not necessary, in my judgment, 
to its decision, but which tends strongly to strengthen the 
equity of the defence. It is that Webb, one of the libel- 
lants, who sold these supplies to the master, was for several 
years a resident of Belfast, and engaged in such business 
at that place that he must have been acquainted with the 
custom, nearly universal there, to let vessels, of the class of 
this brig, to the masters, on shares, and that he therefore 
had ample means of knowing that this vessel was so let, 
and that the master, and not the owners, was to victual 
and man the brig. 

To prevent misapprehension, I desire to state that I have 
examined the able opinion of Judge Ware in Skolfield et al. 
v. Potter et al., (Daveis, R. 392,) in which he charged the 
general owners of a vessel let on shares, with the wages 
of aseaman. There are elements in that case upon which 
the decision may rest consistently with the principles upon 
which this case has been decided, aud I do not intend to 
express any opinion as to a claim for wages on a general 
owner who has received freight earned in the voyage, for 
which wages are claimed. 

The result is, that the decree of the District Court is to 
be reversed, and the libel dismissed with costs. 
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Supreme Judicial Court, Suffolk County, November 
Term, 1351. 


James Srearns v. Apin Hatt. 


Parol evidence is admissible to prove a subsequent oral agreement enlarg- 
ing the time of performance of a simple contract, or varying its terms, or 
to show a waiver or discharge, although the original contract was re- 
quired by the statute of frauds to be in writing. 


THs was an action of assumpsit on the following agree- 
ment. 

“Mr. J. S.—Sir, I will sell you the house No. 42 Myr- 
tle street on the first day of October next, if you will pay 
what it has cost me, with my charges forthe same. Boston, 
May 20, 1843. Apin Hatt.” 

The plaintiff had owned the house in Myrtle street, but 
being committed to jail for debt, he conveyed an absolute 
estate therein to defendant, with the understanding that it 
should be reconveyed. Afterwards, defendant gave plaintiff 
the above writing. At the trial, plaintiff produced that 
writing, his deed to defendaut, and certain letters from de- 
fendaut. He also called witnesses, showing the cireum- 
stances of the transaction, and that Hall gave further time 
to Stearns to repurchase his house, and that Stearns offered 
to do so, within the time. The defendant objected to the 
reception of this evidence and of the letters, and contended 
that such evidence was not allowed by the statute of frauds. 
The court held the contrary ; and the case was reported to 
the full court. The opinion of the court was delivered by 

Fercuer, J. — As a general rule, oral evidence is admis- 
sible in proof of a subsequent oral agreemeut to enlarge the 
time of performance of a simple contract in writing, or to 
vary any other terms of the contract, or even to show an 
entire waiver or discharge. ‘This rule is established by 
numerous authorities. Whether it is applicable to any, and 
what extent to written contracts, within the statute of 
frauds, has been frequently and largely discussed, and the 
cases, both English aud American, are numerous and con- 
flicting. This conflict of authorities has occasioned much 
difficulty. In Cummings v. Arnold, (3 Met. 486,) this 
subject was fully considered, and the cases examined by 
this court, who regarded the language of the statute of 
frauds as requiring the memorandum of the bargain to be 
in writing, that it might be made certain, but not as under- 
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taking to regulate the performance. And after fully con- 
sidering the cases, they decided that the principle laid down 
in some, that the matter of performance was left to be de- 
cided by the rules of law in relation to the admission of 
parol evidence to vary the terms of other contracts, was 
most satisfactory. 

The case most relied on was Cuff v. Penn, (1 M. & 8S. 
21,) a case precisely resembling this; and this strongly 
illustrates the propriety and necessity ‘of the rule. The 
plaintiff, it is to be presumed, would have performed his 
share of the contract within the time, but for the defend- 
ant’s agreement to extend it. It is a sound principle, that 
he who prevents a thing being done shall not avail himself 
of the non-performance w hich he has occasioned. Suppose 
a party should go with the money in his hands to fulfil the 
contract at the stipul: uted time, aud be put off for some rea- 
son, would not justice require that he should be at liberty 
to show this, to entitle himself to the benefits of the con- 
tract?) And no more injury can result from the admission 
of parol evidence for this purpose, to show an extension of 
the time allowed for performance, than to prove perform- 
ance itself at the time. Defendant defaulted, and an as- 
sessor to be appointed.! 

E.. M. Bigelow, for plaintiff. 

C. A. Welch, for defendant. 


' No principle is more familiar than the general rule, that oral testimony 
is inadmissible to contradict or vary a written contract. St. Louis Perpetual 
Ins. Co. v. Homer, (9 Met. 39.) It is equally clear, that a written agree- 
ment does not preclude the making of a new contract by parol, between the 
parties, and that the written contract may subsequently be waived or varied 
by parol. Munroe v. Perkins, (9 Vick. 248) ; Lattimore v. Hassen, (14 John. 
330); Dearborn v. Cross, (7 Cow. 48,; Le Fevrev. Le Fevre, (4S. & R. 241); 
Goss v. Ld. Nugent, (5 ‘Barn. & Ad. 58,°65.) 

The difficulty arises in cases where the original contract falls within the 
operation of the statute of frauds, and on this point the decisions are cer- 
tainly conflicting. 

The case of Thresh v. Rake, (1 Esp. 53,) sustains in part the doctrine laid 
down in Stearnsv Hall. The defendant had agreed to assign certain premi- 
ses, at an appraisement to be made on August 13th; but which was not 
made, from defendant’s default, and by consent of the parties, until August 
14th. Lord Kenyon held, that proof of the alteration of the contract was 
admissible, and, also, that a declaration on the original contract was sufli- 
cient, as this was a continuance of the same contract. The contract in this 
case was within the statute, but the point does not appear to have been 
raised 

A similar decision was made at Nisi Prius, by Buller, J., in Warren v. 
Stagg, on a contract to deliver goods at a certain time, and an extension of 
the time by parol. This case is cited in the argument of Littler v. Holland, 
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3 T. R. 590,) which was decided on the ground that proof of an extension 
oF not support the declaration. 

The next case is that of Cuff v. Penn, (1 M. & S. 21.) The defendant had 
agreed by a written contract to buy 300 hogs of bacon of plaintiffs, to be 
delivered at fixed times in specified quantities. After partial delivery, plain- 
tiffs were requested not to press the delivery, and this request was complied 
with. It was held, that the postponement of delivery was not a varying of 
the agreement by parol, but that what was done was in performance of the 
original contract, although there was an agreed substitution of other days 
than those specified for delivery. And the defendant was held liable for not 
receiving the residue of the bacon within a reasonable time. In pronouncing 
the decision, Lord Ellenborough says: ‘* The question has been embarrassed 
by confounding two subjects quite distinct, namely, the provision of the 
statute, and the rule of law, whereby a party is precluded from giving parol 
evidence to vary a written contract.” He adds, that the parties have chosen 
to take a substituted performance ; but the contract remains. A delivery of 
live hogs instead of bacon might have been substituted and accepted, 

The question was next raised, under another section of the statute, in 
Goss v Lord Nugent, (5 Barn. & Ad.58 ) Here, the plaintiff had contracted 
in writing to sell to defendant several lots of land for a fixed sum, and to 
make a good title thereto; and a deposit had been paid. The defendant 
waived the necessity of making good title to one of these lots, on learning 
that a good title to it could not be made. The plaintiff delivered possession 
of the whole to defendant, who at first received it, but afterwards refused to 
pay the portion of purchase-money due The opinion of the court was 
given by Denman, C. J. By the rules of common law, parties before breach 
of a written contract, may waive, dissolve, or vary it in any manner by 
parol ; and but for the statute of frauds, this action might have been main- 
tained. It would seem that a written contract within the statute might be 
waived by parol so as to prevent either party from recovering on the original 
contract. But that question did not arise in this case. Any contract for the 
sale of land, which is sought to be enforced, must be proved by writing only. 
Here a new contract is set up, proved partly by a written, and partly by a 
parol agreement ; and therefore 1 cannot be enforced. Lord Denman reters 
to the English cases cited above, and remarks that they were decided on the 
ground that the original contract continued, with the substitution of different 
days of performance ; and they are not necessarily overruled by this de- 
cision 

The exclusion of a parol variation was next applied in Stowell v Robinson, 
(3 Bing. N. R. 928,) in which the question was thus stated by Tindal, C J., 
(p 937.) ‘Can the day for the completion of a purchase of an interest in 
land be waived by a parol agreement and another day be substituted in its 
place, so as to bind the parties? And we are of opinion that it cannot.” 
See, also, 5 Scott, 196. The same point was decided tm Harvey v. Grabham, 
(5 Ad & Ell. 73.) In this case, one portion of the contract related to an 
interest in land, and another portion related to the straw on the land. It 
was held, that although the latter part of the contract might have been made 
separately by parol, yet as the agreement was entire, it could not be sepa- 
rated, and the manner of performing this part could not be varied by parol. 

The case of Cuff v Penn, is distinctly overruled in Stead v. Dawher, (10 
Ad & Ell. 57) In this case, the plaintiff had agreed to buy, and defendant 
to sell a cargo, on the 20th or 22d of the month ; but on the 17th the plain- 
tiff agreed to postpone the delivery antil the 24th, as the 22d came on Sun- 
day. This was done at defendant’s request. It was held, that a new contract 
had been substituted for the old, and that not being in writing, it could not 
be enforced. This case was recognised as law in Marshall v. Lynn, (6 M. & 
W. 109.) Here the defendant had agreed in writing to take of the plaintiff 
as many potatoes as the vessel of plaintiff could carry, to-be shipped on her 
next vovage to W. At defendant’s request, the contract was so varied by 
parol, that defendant was to receive the cargo of potatoes brought by the 
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vessel on her second trip. It was held, that the 4th and the 17th sections of 
the statute were to be construed by the same rule ; that every part of such a 
contract must be taken to be material, so that it cannot be varied by parol, 
and that, consequently, the action could not be maintained. 

In Massachusetts, this question has been diScussed at length in Cummings 
v. Arnold. This was a suit fur breach of a written agreement‘to make and 
deliver to the plaintiff weekly a certain quan‘ity of cloth, at a fixed price. 
And the defendant was allowed to show a subsequent parol agreement with 
the plaintiff varying the terms of payment, which agreement the plaintiff 
had failed to perform. The court say, that the statute requires a written 
memorandum of the bargain, that it may be made certain ; but it does not 
undertake to regulate its performance. Nor des it say that it shall not be 
varied by a subsequent oral agreement for a substituted performance ; and 
this is to be decided by the rules regulating the admission of parol to vary 
written contracts. Accord and satisfaction by a substituted performance 
would have been a good defence ; and the defendant's offer, with the plain- 
tiff’s refusal to comply with his request, was equivalent to accord and satis- 
faction. ‘To allow a party to sue partly on a written, and partly on a verbal 
agreement, would be in violation of the statute ; but this is not the case. 
The plaintiff may always sue on the written contract; and the defendant 
must prove performance, either according to its terms, or according to the 
terms of a substituted performance ; and performance in either way may be 
proved by parol evidence. ‘the case of Guss v. Nugent was rightfully de- 
cided, because the plaintiff declared partly on the verbal contract. In the 
case of Stowell v. Robinson, the distinction between the contract of sale, 
which must be written, and its performance, on which the statute is silent, 
was overlooked. 

In Maine, the case of Cummings v. Arnold is recognised as law; but it 
was held, that the party relying upon the oral agreement, is bound to prove 
that it has been performed, or that he has done his part toward performing 
it. Anda parol agreement is not sufficient of itself to excuse non-perform- 
ance of the original contract. Richardson v. Cooper, (25 Maine, 450.) In 
an earlier case, the parol waiver of a condition in a written contract to sell 
land, was held good, and an action on the contract was not defeated by 
proving non-performance of this condition. In this case, the defendant was 
the seller of the land. Blood v. Hardy, (15 Maine, 61.) 

The case of Hasbrouck v Tappen, (15 John 200,) has sometimes been 
cited as an authority against the doctrine of Stearns v. Hall. But the 
decision does not conflict with that doctrine. The defendant had agreed to 
have certain land surveyed, and to convey it free from incumbrances on 
January Ist The land was not surveyed on January Ist, and the vendee 
agreed to take no advantage of the defendant's failure to convey at that 
time. The land proved to be under incumbrance. And it was held, that 
the vendee had not waived his claim tor damages for breach of the covenant 
against incumbrances. The ground for this decision was not that the plain- 
tiff could not waive any part of the contract by parol, but that he had not, in 
fact, waived this portion of the agreement. The court say, that if the con- 
tract had required any act to be done by the plaintiff, the defendant's conduct 
would have dispensed with that performance, as he had prevented it. This 
portion of the opinion is, as far as it goes, in favor of the admission of parol 
to vary the contract. On the other hand, the law was thus laid down in 
Blood v. Goodrich, (9 Wend. 68, 79): ‘* There are cases, when the time of 
performance of a written contract may be enlarged by parol; but I appre- 
bend that this doctrine does not apply to contracts for the conveyance of 
land, ur to any other contract, where the contract itself would not have been 
valid, if made by parol ”’ 

In Maryland, it has been decided, that a subsequent parol agreement, 
extending the time of performing a written contract within the statute, 
might be shown to sustain an actior for enforcing the contract. Franklin v. 
Long, (7 G. & J. 407); Watkins v Hodges, (6 Har. & J. 38.) 
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It appears from the above cited cases, that the English decisions are 
decidedly opposed to the doctrine of Stearns v Hail; while American 
authority is strongly in its favor The cases cannot be reconciled ; and 
both views of the law are sustained by weighty reasons. 


Supreme Judicial Court of Massachusetts, Suffolk, ss. 
April 5, 18852. 


IN THE MATTER OF Ropert B. Macy, AN INSOLVENT DEBTOR. 


Appeal, nature and effect of — Injunction — Insolcent Law, 


Under the insolvent law of Massachusetts, a person, whose debt has been 
formally allowed by the commissioner, but from which allowance an 
appeal has been taken and prosecuted according to law, is not a creditor, 
entitled to vote as a creditor, after such appeal has been taken and per- 
fected, and before any judgment of the appellate court given upon it. 


Tue facts in this case sufficiently appear in the opinion 
of the court, which was delivered by 

Suaw, C. J.— This is a summary proceeding in a case of 
insolvency, under the powers gratted to this court by the 
general insolvent law (Stat. 1838, cap. 163, § 18) to have 
jurisdiction as a court of chancery, in all cases arising under 
the act, upon the bill, petition, or other proper process, of 
any party aggrieved by any proceedings under the act. In 
the present case, an injunction was granted to stay proceed- 
ings, Without notice, upon a representation that the exigency 
was urgeng to inquire into a course of proceeding alleged 
to be irregular and illegal; and if found so, to correct and 
restrain it before another meeting of the creditors of the 
said insolvent, which was then notified, and was to be held 
very soon. Generally, we have regarded such temporary 
injunctions, granted without notice, as provisional only, 
and founded in necessity, to prevent irreparable injury, and 
to keep matters in slatu quo, until notice can be given and 
the parties be heard. The form of such injunction usually 
is to continue until dissolved by the court, or some one of 
the judges thereof, and the understanding is, that the party 
against whom it is granted may be heard at very short 
notice upon an application to coy it. In general, there- 
fore, the question presents itself in nearly the same form, 
and is to be examined in the same pede and upon the same 
evidence as the original application for a temporary injunc- 
tion would have been, if notice to show cause had been 
given, and the adverse party had attended to oppose it. 
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This proceeding was commenced by a petition to this 
court by George E. Betton, Esq., assignee of the estate and 
effects of Rubert B. Macy, an insolvent debtor, praying for 
an injunction to go to Frederic H. Allen, Esq., commis- 
sioner of insolvency, William B. Mitchell and others, claim- 
ing to be creditors of the insolvent debtor, who have proved 
their debts. ‘The prayer is placed upon grounds set forth 
in the petition, and substantially admitted or proved by 
the minutes of the clerk, and the files and documents in 
his custody. Upon the facts the case appears to be this. 

A first meeting was duly called and held. Several 
creditors then proved their claims. The petitioner, Mr. 
Betton, was duly chosen assignee, by a majority in value 
of the creditors who had thus proved, and an assignment 
was made to him by the commissioner, and he entered 
upon the duties of his office and proceeded in the execution 
of them. At the regular time, and in due course, a second 
meeting was called anid held ; and at an adjournment of 
such second meeting, the respondents Mitchell & Co. 
offered proof of their debt, which was allowed by the 
commissioner. The assignee appealed from the decision 
of the commissioner allowing such debt, pursuant to sect. 4 
of the general insolvent law, which appeal, the debt being 
a large one, was taken to this court, “to have the said 
claim determined at law.” Notice thereof was given ac- 
cording to the statute, to the creditors, to the commis- 
sioner, and to the clerk, and was duly enteged on the 
minutes. The appeal was duly entered at the proper time 
in this court, and is yet pending and undecided. 

Subsequently an application was made to the commis- 
sioner by creditors, in which said Mitchell & Co. joined, to 
call a special meeting of creditors to consider and act upon 
a proposal to remove the assignee. This was founded on 
a provision in the Lith section of the act, which provides 
that it shall be in the power of the creditors by such a vote 
as is provided in the 2d section for the choice of assignees, 
at any regular meeting called by order of the judge for that 
purpose, &c., to remove all or any of the assignees, which 
was extended by a subsequent provision of the same section 
to a single assignee. Such a meeting was called, and upon 
taking the vote of the creditors, said Mitchell & Co., though 
objected to, were permitted to vote as creditors; and, in- 
cluding their debt, a majority in value of the creditors, 
voted to remove the assignee. It was left a little uncertain 
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at this hearing, whether the commissioner had actually 
passed an order pursuant to this vote, removing the as- 
signee, when this petition was filed and the injunction 
notified to him, or whether he was about doing so. But 
this is, perhaps, immaterial. 

In the above cited passage, giving power to remove an 
assignee, it is to be done by such a vote as is provided 
in the 2d section for the choice of assignees. In recurring 
to the 2d section, it appears that at the first meeting debts 
are to be proved and allowed, and the creditors shall then 
proceed to choose an assignee, &c., “the choice to be made 
by the greater part in value of the creditors, according to 
the debts then proved,” with a proviso not material here. 

The question, therefore is, whether a person whose debt 
has been formally allowed by the commissioner, but from 
which allowance an appeal has been taken and prosecuted 
according to law, is a creditor eutitled to vote as a creditor 
after such appeal has been taken and perfected, and before 
any judgment of the appellate court given upon it. 

This question is, we believe, a new one under the insol- 
vent law, and it is not without its difficulties. Upon the 
first choice of an assignee, those whose debts have been 
allowed by the commissioner will of course vote ; for until 
the choice or appointment of an assignee, the hearing on 
any claim is of necessity ex parte, and there can be no one, 
as a representative of the creditors, to object to the proof or 
take an appeal from the allowance by the commissioner, 
and the case here presented cannot exist. Practically, it is 
probable no great inconvenience will arise from this source. 
The very case of insolvency supposes the existence of 
actual debts more than the debtor can pay, and those pre- 
sented at the first meeting probably would be the ackuow- 
ledged and uncontested claims, while those of a more 
doubtful character intended to be resisted, would be likely 
to be postponed, until the creditors interested in opposing 
them should be represented. 

What is the effect of the appeal provided for in this case? 
On the part of the creditor, the appellee, it is contended 
that the allowance of his claim by the commissioner is 
prima facie evidence of its truth and correctness, and that 
it must so stand for all purposes of regulating the action 
of creditors before him, until reversed and annulled by the 
appellate court. On the other hand, it is maintained by 
the assignee and the opposing creditors, that an appeal, as 
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understood, and as the term is employed in our legisla- 
tion and jurisprudence, vacates and annuls the order or de- 
cree appealed from; that such decree, when an appeal is 
allowed by law, and is actually taken, is regarded as a mere 
interlocutory order, which is wholly superseded by the 
appeal, and that the case stands open in the appellate court 
to the same course of proceeding as if it were original in 
that court. 

With some exceptions, the court are inclined to the latter 
view of the question ; one of these exceptions is, when a 
judgment or decree is founded on matter of law, apparent 
on the oe of the record, an appeal is given by Rev. 
Stat. c. 82, $6. In this case it is considered that matters of 
law only are open on the appeal, though even in this case 
the judgment of the court of Common Pleas is vacated, 
and a new judgment entered in the appellate court. But 
this modern legislation was, to some extent, a departure 
from the course of practice in Massachusetts, under which 
an appeal from a justice of the peace to the Common Pleas, 
and from the Common Pleas to the Supreme Court, was 
regarded as an entire abrogation of the judgment appealed 
from. So that unless some new judgment was afterwards 
entered, it was wholly void. Even an affirmation of the 
judgment below on a complaint to the appellate court was 
in the nature of a judgment by default. 

As to the general character and effect of an appeal, both 
in courts of common law and of those following the course 
of the civil law, we would refer to 6 Dane’s Ab. 442; 
United States v. Wonson, (1 Gall. 5); Murdock, Appellant, 
(7 Pick. 303) ; 1b. v. Phillips’ Academy, (12 Pick. 244.) 

But without discussing the question at large, respecting 
every species of appeal, it will be better to ascertain, if pos- 
sible, what was intended by the legislature as the effect of 
an appeal in this case. Mr. Dane, who was thoroughly 
conversant with the ancient law and practice, considers this 
allowance of appeal, in common law cases, as a branch of 
our judicial proceedings, almost peculiar to this State ;— 
that it is of civil law origin, and that it removes the cause 
entirely, subjecting the fact and law to a revision and a re- 
trial. 

Oue great object of allowing an appeal affecting a large 
class of cases, was to give the parties in the appellate 
court a trial by jury, which from the constitution of the 
court they could not have in the court of first instance. 
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Such were the probate court, and the courts of civil and 
criminal jurisdiction held by justices of the peace, and 
others sitting without a jury, but upon appeals, from which 
a full trial of fact and law was had in the court appealed 
to. 

But the case under the old law, more nearly analogous 
to the present, was that of claims upon the estate of a de- 
ceased insolvent, examined before commissioners appointed 
hy the judge of probate. ‘They proceeded without a jury, 
had authority to take the testimony of the parties, and in 
ofher respects deviated from the course of the common 
law. In order to secure to both parties the benefits of a 
full trial of fact and law, according to the laws governing 
the rights of debtor and creditor, a somewhat different 
mode was provided, but coming to the same result. If the 
claim of the creditor was disallowed, he had a right to 
bring his action at law at the next court; otherwise, he 
was forever barred. If his claim was allowed, and the 
administrator was dissatisfied, he simply gave notice to 
that effect at the probate office, and the claim was stricken 
out of the list of claims allowed by the commissioner. Of 
course he was forever barred, unless he commenced an ac- 
tion at the next term of the court, and proceeded to get a 
judgment in due course of law, to be certified to the judge 
of probate, to be added to the list of claims allowed. From 
this view it is manifest that upon the dissent of either 
party expressed in the manner required by law, the report 
of the commissioners became a perfect nullity, and was no 
longer available for any purpose. 

This course was changed in form but not in substance, 
by Rev. Stat. c. 68,§ S. The object seems to have been 
to simplify the proceedings, and avoid the trouble and 
expense of bringing a new original action, and secure 
the same end by more direct means. It provides that 
any person whose claim shall be disallowed, or any ex- 
ecutor who shall be dissatisfied with the allowance of 
any claim, may appeal, and the claim shall thereupon be 
determined at common law; and it shall be tried and 
determined in like manner as if an actton had been com- 
menced therefor by the supposed creditor against the 
executor or administrator. Here # is manifest that the 
adjudication of the commissioners is treated as an absolute 
nullity. 

We have already suggested that the case of claims 
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against a living insolvent, and the mode of prosecuting 
them, are more analogous to those of a deceased insolvent, 
than to any others. In both there will ordinarily be a 
large class of claims, about which there will be little or no 
question, which may be fitly passed upon in a summary 
way by a commissioner or a judge, requiring them to be 
verified by the affidavit of the parties only ; but there may 
be another class, depending upon complicated questions of 
fact and law, which must be tried and decided under all 
the guaranties given by the law to debtors and creditors. 
The insolvent law passed in 1838, was passed soon afftr 
the Revised Statutes went into operation, and has in this 
respect adopted the same provisions, and to some extent 
borrowed the language of the Revised Statutes. We think 
the object was to provide for both classes of claims, the 
contested and the uncontested; and the law has directed 
a course of measures well adapted to both. For this end 
it provides that the claim may be passed upon in the first 
instance, in a summary way by the commissioner, decid- 
ing upon facts without jury, and upon affidavit only, with- 
out conformity to the rules of evidence; but it also places 
it in the power of either party, on complying with the 
required terms, to take the case out of the class of admit- 
ted, and place it in that of contested, claims, in order, as 
the statute declares, “‘to have the said claim determined at 
law.” And it further declares that the like proceedings 
shall be had upon the joining of any issue of fact or law, 
and also upon the nonsuit or default of either party, as in 
any action for the same cause, commenced and prosecuted 
in the usual manner, except that no execution shall issue. 
The judgment of the court appealed to shall be final, 
with a right to except in matters of law; and a judgment 
being certified to the judge, shall ascertain the amount, if 
any, due to the claimant, and the list of debts shall be 
altered, if necessary, to conform thereto. It appears to us, 
that such an appeal taken under such circumstances, and 
upon such views of the law and the rights of the parties, 
does supersede and annul the order allowing a claim 
founded, it may be, upon slight and informal evidence, in 
its nature provisional and interlocutory, and not intended 
to stand if contested; and after such an appeal, the order 
must be considered as vacated to all purposes, until some 
judgment of the appellate court is certified to the commis- 
sioner. In case the assignee should desert his appeal and 
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not enter it, or having entered, should fail to prosecute it, 
or not succeed in making a successful defence, in all these 
cases, we think the appellee must obtain a new judgment 
of the appellate court, founded on proceedings thereon, 
such as on complaint, default or verdict, and have it certi- 
fied to the commissioner, as the basis of his allowing the 
claim of the creditor, and that such judgment would not 
revive or give effect to the judgment appealed from. 

We think the policy of the statute is this, that wherever 
it gives rights and qualifications to creditors, it gives it to 
those who have proved their debts; and such proof must 
be effectual proof, made in the manner provided by law, 
that is, before the commissioner, if he allows it, and both 
parties acquiesce, otherwise at the common law, before a 
court competent to try cases of debtor and creditors, accord- 
ing to established rules of law and evidence. The case of 
the choice of an assignee at the first meeting is hardly an ex- 
ception, — Ist, because it is a matter of necessity, and —2d, 
because the allowance of the commissioner must be primd 
facie evidence, before an appeal, and there can be no appeal 
before the choice of an assignee. So the provision for a 
dividend directs it to be made among such creditors as 
shall have proved their debts. Sec. 12. This undoubtedly 
means proved definitely in the manner provided by law. 

The argument from inconvenience is urged against this 
view, and it is said that the claim of a creditor may be 
appealed from, and it turns out upon a trial, that he has a 
valid demand, yet has had no voice, with the other creditors, 
in the conduct of the proceedings. But perhaps the incon- 
venience is as great the other way, that one having a large 
claim, may on his own oath, or an ex parte hearing, induce 
the commissioner to allow a claim, when it shall turn out 
in a legal trial, that his claim was colorable and groundless, 
and yet he may have chosen an assignee, and given a 
direction to the proceedings contrary to the interests and 
wishes of real creditors. Such was the case cited, where 
one not justly entitled to prove, had a large claim allowed, 
and by his own vote appointed the assignee. Hx parte 
James Baker, (8 Law Rep. 461.) We are pressed with 
the objection, that this construction puts it in the power of 
an assignee, by appealing, to prevent those creditors from 
acting and voting, whom he may suppose to be unfavor- 
able to his views. It is dangerous to argue against the 
existence of a power, from a possibility that it may be 
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abused. Almost all powers given for useful purposes, may 
be perverted to injurious ones. If the power is not suffi- 
ciently qualified and guarded, the remedy is with the legis- 
lature. 

A clause in sect. 15 was somewhat relied on, that any 
creditor who has proved his debt may appear, vote and act 
at all meetings of creditors by his attorney. This leaves 
the mode and fact of proof just as it stood, and simply 
gives power to one having a right of appearing personally, 
to appear by attorney. 

The court are therefore of opinion, that Messrs. Mitchell 
& Co. have no right to vote and act as creditors; that 
doings of creditors, affected by the vote of Mitchell & 
Co.. and proceedings founded upon it, be vacated, and the 
case, with this order, be remitted to the commissioner, to 
proceed in the settlement of the estate, as if no such vote 
had passed, and that the injunction be dissolved. 

Betton, pro se. Hallett and Hayes, for the respondents. 





Supreme Judicial Court, Suffolk, March, 1852. 
Before Mr. Justice Dewey, at Chambers. 
InN THE MATTER OF GeorGE PENNIMAN, PETITIONER. 


A person claiming to be a creditor of a supposed insolvent, with primdé fucie evi- 
dence of indebtededness and an attachment duly made upon said demand upon 
the property of the insolvent, before the institution of proceedings in insolvency, 
is, under the insolvent act of 1838, c. 163, § 18, “ a party aggrieved by proceed- 
ings under that act ” . 

H., the supposed insolvent, an unmarried man, was a resident in Boston, in the coun- 
ty of Suffolk, prior to July, 1850, bat in said July left his boarding-house in Boston, 
so far as to relinquish his room, and remove all his clothing of any value therefrom, 
and took lodgings with breakfast and tea in Brookline, in the county of Norfolk, 
at the same time continuing his business regularly in Boston, and taking his 
dinners at his old bhoarding-house in Boston. A creditor of H. petitioned the 
commissioner of insolvency for Suffolk county to issue his warrant against the 
estate of H asa bankrupt. Notice of the petition was served on H. by leaving 
a copy thereof at his said boarding-place in Brookline. H. not appearing on the 
return day, the commissioner issued his warrant, and an assignee was appointed 
in due time and form. Held, ist, that the proceedings against H. were void, as 
there was no proper service of the notice of the said petition upon H. if his resi- 
dence was in Boston ; 2d, that if his residence was in Brookline, where the ser- 
vice was made, then the commissioner of insolvency for Suffolk had no jurisdic- 
tion; 3d, held, also, that the said proceedings were voidable by an attuching 
creditor. 

How far the facts above stated show a change of domicil, quere. 


Tuts was a petition addressed to the Superior Court 
under the 18th section of the Insolvent Law, praying that 


certain proceedings in insolvency against the estate of one 
Hammond, might be superseded and set aside as irregular. 
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Upon the hearing, it appeared that Hammond had acquired 
and held a residence in the county of Suffolk till the month 
of June, 1850. He was a single man, and boarded in 
Boston. In June, 1850, he left his boarding-house, giving 
up his room, and removing all his usual articles of clothing 
and furniture of any value, and went to board in Brook- 
line, in the county of Norfolk. It did not appear, that he 
had any definite intention of remaining longer ont of the 
city than during the warm weather. In the fall he left 
the commonwealth, in debt. The petitioner commenced a 
suit against him, attaching certain personal property be- 
longing to him. After this attachment, another of Ham- 
mond’s creditors applied to the commissioner of insolvency 
for the county of Suffolk for a warrant against said Ham- 
mond’s estate, upon certain grounds set forth in his petition, 
and the usual order was thereupon issued by the commis- 
sioner, requiring notice of such petition to be served on 
Hammond personally, or to be left at his last and usual 
place of abode. This notice was served by leaving the 
copy at his last boarding-place in Brookline, no other ser- 
vice being made. Upon the return day of this notice, said 
Hammond not appearing, a warrant was issued against his 
estate, and an assignee appointed, who took possession of 
the property attached by the petitioner. 

Two objections were presented to the regularity of these 
proceedings. 

1. That no authority is given by the statute to any 
commissioner of insolvency, to issue a warrant against a 
debtor’s estate on petition of a creditor, unless it be in the 
county where said debtor ‘resides or last resided,’’— the 
statute making a difference in this respect between the 
voluntary and the involuntary proceedings; that in this 
case Hammond’s last place of residence was in the county 
of Norfolk, and that the proceedings should therefore have 
been commenced before the commissioner of that county. 

2. That if Hammond must be deemed not to have lost 
his residence in Boston, so that the commissioner for Suf- 
folk still retained jurisdiction, then there had been no 
sufficient service of the notice of the petition by the cred- 
itor, in compliance with the order of the commissioner, 
and the express language of the statute: the statute of 
1844, ch. 178, § 9, requiring in such case, that the notice 
should be served on the debtor personally, or left at his 
“last and usual place of abode.” 

3* 
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The assignee appointed under the insolvency proceed- 
ings, appeared and opposed the prayer of the present 
petitioner, for reasons which fully appear in the opinion of 
the court. 

M. S. Clarke, E'sq., for the petitioner. 

George S. Hillard, F'sq., for the assignee. 

Dewey, J.—Various objections are taken to the granting 
the prayer of this petition, which have been fully con- 
sidered, and upon which I will now state the result. 

1. It is contended that the petitioner has no such interest 
in the proceedings in insolvency instituted against Dewitt 
C. Hammond, upon the petition of Joseph C. Chase, and 
upon which a warrant was issued by Hon J. W. Williams, 
a commissioner in insolvency, as will authorize him to in- 
stitute a petition or bill in chancery asking the aid of this 
court to order a supersedeas of all proceedings before the 
commissioner. The statute of 1838, ch. 163, § [8, confers 
the jurisdiction under which this petition is presented. It 
provides, that upon the petition “of any party aggrieved 
by any proceedings under this act,” this court may make 
such order as law and justice shall require. 

Is the petitioner embraced within the terms, “any party 
aggrieved by proceedings under the act”? He claims to 
be an attaching creditor of the estate of the insolvent, by 
an attachment made prior to the institution of proceedings 
in insolvency. As to the fact of such attachment, there is 
no controversy. Some question was made as to his being 
in fact a creditor, and upou this point the petitioner, for the 
purpose of establishing that fact, produced sundry promis- 
sory notes of hand of the insolvent, apparently due, 
payable to the petitioner, and no evidence was offered 
sufficient to control this primd facie case of indebtedness. 
It presents therefore the case of one claiming to be a cred- 
itor, and with prima facie evidence of indebtedness, and 
the conceded fact of an attachment duly made upon said 
demand upon the property of the insolvent, before the in- 
stitution of proceedings in insolvency. In this common- 
wealth, a real attachment creates a lien, and we give full 
effect to it as such, while it continues. The nature of 
this lien and law, for it was protected under the provisions 
of the bankrupt act, it is well known, was a point fully 
discussed elsewhere, but | apprehend in the Massachusetts 
State courts no doubt has been raised as to the nature of 
this lien, and that it is amply sufficient to justify such 
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attaching party to become a party to any proceedings insti- 
tuted for the purpose of protecting this lien from dissolu- 
tion. 

Thus in a case of appeal claimed from the judge of 
probate approving and allowing a will of one deceased, it 
was held that an attaching creditor of the interest of one 
who was an heir at law, if the party had died intestate, 
might properly take an appeal, he being, in the language of 
the statute authorizing such an appeal, “a party aggrieved.” 
Smith v. Bradstreet ore Pick. 265.) The case of Stearns 
v. Kellogg, (1 Cush. 449,) is very much in point, and we 
can have no doubt that the petitioner is entitled to make 
this appeal here as a “ party aggrieved.” 

‘2. Had the commissioner for the county of Suffolk ju- 
risdiction in the matter of this insolvent? The statute 
requires the proceedings to be instituted in cases of are ape 
tary insolvency in the county ‘“ where the debtor resides, « 
last resided.”” On the face of the proceedings, this jurisdic- 
tion as to the commissioner for Suffolk would attach, as the 
insolvent is described in the petition praying for a war- 
rant against his estate, as a person “ whose last residence 
was in Boston.” 

But evidence has been introduced on both sides as to the 
fact of his last residence in the commonwealth prior to 
his leaving the same, at the period shortly preceding the 
petition to the commissioner. ‘This evidence establishes 
an actual residence in Boston for several years prior to July, 
1850, paying taxes there, and accompanied with all the 
requisite circumstances to maké him a resident. In addi- 
tion to this, it was the place of his business. It appears, how- 
ever, that in July, 1850, he left his boarding-house in 
Boston, so far as to relinquish his room and remove all his 
clothing of any value, and took lodgings with breakfast 
and tea in Brookline, in the county of Norfolk, usually 
taking his dinners at his old boarding-honse in Boston, and 
continuing his business regularly in Boston as heretofore. 

As a question of domicil, the facts present a case of some 
embarrassment. ‘Those facts which would under other 
circumstances be quite decisive of a change of domicil, do 
not necessarily have the like effect as to a mere summer 
residence, selected by a resident of the city. Persons may 
very naturally go into the country, and take lodgings for 
the summer months, without changing their domicil or 
place of residence for all purposes of business. The resi- 


































32 Recent American Decisions. 


dence being shown to have been in Boston prior to July, 
is to be taken to have continued there until the change is 
shown by the proof, and perhaps the circumstances of the 
season in which the party took lodgings at Brookline, 
might, from analogy to other cases of temporary removal, 
have left the party sufficiently a resident in Boston to give 
jurisdiction to the commissioner in Suffolk of proceedings 
against him under the 19th section of statute of 1838, if a 
proper service had been made on the insolvent in Suffolk. 
But as to this we express no definite opinion, as it becomes 
unnecessary, as will be seen in the further consideration of 
the points raised in the present case. 

The next inquiry is, whether the commissioner had 
authority to issue his warrant against the estate and effects 
of Hammond, supposing Hammond to have had his last 
place of residence in Boston. Jurisdiction as to the par- 
ticular debtor only attaches after due notice of the petition 
as required by the statute of 1844, c. 178, $ 9. 

The manner of giving that notice is fully stated. It 
must be given as follows, viz. “a copy of the petition to 
be served personally on the debtor, or left at his last and 
usual place of abode.”” No such notice was left at his 
place of abode in Suffolk, but was left at his lodgings at 
Brookline. ‘This was not a compliance with the statute. 
If he had lived in Boston, then the notice was not good, 
because it was left in Brookline. If the party insolvent 
lived in Brookline, then the whole proceedings are void, 
as they should have been instituted before a commissioner 
for Norfolk. Take the facts of residence to have been 
either way, therefore, the proceedings were irregular, be- 
cause in any case the notice should have been left with 
the party at his last residence, in the same county in which 
the commissioner had his jurisdiction. No doubt, there- 
fore, that Hammond might well avoid these proceedings, 
and upon his application we should have set them aside 
and ordered a supersedeas. ‘The case of Ames v. Winsor, 
(19 Pick. 247,) is a strong case as to the place of service 
being that of domic il, and not that of mere commorancy. 
The suggestion that commorancy may be treated as the last 
place of residence, while one has a domicil in another place, 
cannot be sustained. 

4. Is this ground, —the failure to serve proper notice on 
Hammond before issuing the warrant, &c.,—open to an 
attaching creditor of Hammond, whose attachments will be 
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dissolved if the proceedings are allowed to have their usual 
colirse ? 

No party can bring a writ of error but the party on the 
record, or some joining them as representing the interest of 
the party. But others having an interest in the matter 
may avail themselves of legal objections to a judgment 
operating injuriously to them, as in Downs v. Fuller, (2 
Met. 135); Leonard v. Bryant, (11 Met. 370.) But the 
case now directly to the point is that of Stearns v. Kellogg, 
(1 Cush. 449,) where proceedings like the present were set 
aside upon objections of want of proper notice to the insol- 
vent of the taking of a deposition, which was the only evi- 
dence before the magistrate of the fact of the petitioner being 
a creditor, and which alone gave jurisdiction to the com- 
missioner. But the party who had attached the estate, 
and whose attachment would be dissolved by the pro- 
ceedings in insolvency, was allowed to interfere, and set 
aside the proceedings as defective and irregular. 

Indeed the interests of an attaching creditor could be 
secured only by this mode. If this proceeding is invalid 
by reason of want of netice to the insolvent debtor, such 
debtor may come in at any stage of the proceedings, and 
upon his application we should be obliged to stay all the 
proceedings, and thus the creditor would be deprived of all 
opportunity of receiving even a distribution, or pro rata 
share, although he had permitted his attachment to be dis- 
solved, and filed his claim with the assignee as an ordinary 
creditor. 

Upon the whole matter, the court are of opinion that these 
proceedings by the commissioner are voidable by an attach- 
ing creditor, and it appearing in the present case that no 
proper service was made on the debtor, if his last resi- 
dence was in Scffolk, and that there was no jurisdiction in 
the commissioner for Suffolk, if he did not have his last 
place of abode there, it is impossible to sustain the proceed- 
ings, and an order to stay all further action by the commis- 
sioner is proper to be made by this court, agreeable. to the 
prayer of the petitioner. 














Recent American Decisions. 


Supreme Judicial Court of Massachusetts, Bristol, ss. 
April Term, 1851. 


Before Mr. Justice Metcatr. 


IcHABoD BASSETT, APPELLANT FROM DECREE OF JUDGE OF PROBATE. 
» | 


The will of a feme sole is revoked by her marriage. 

The marriage of a woman, who, when unmarried, had made a will, is a 
change in the condition or circumstances of the testator, within the ex- 
ception to the provision of Rev. Stat cap. 62, § 9. 

The knowledge and assent of the husband to the will before marriage, and 
his promise before the marriage to sign the will after marriage, are of no 
legal effect. 


THis was an appeal from the decree of the judge of 
probate, disallowing the last will of Lois Bassett. The 
facts of the case are as follows. 

Lois Bassett, a feme sole, made her will, devising cer- 
tain real and personal estate, which was duly executed, 
Dec. 25, 1844. She afterwards, on the 20th Oct. 1849, 
was married to Henry Field, one of the defendants. The 


said Lois and Henry were at the date of their marriage, 
and afterwards to the time of her death, residents of 
Taunton, Mass., but were married in Smithfield, Rhode 
Island. Said Lois Field, formerly Bassett, died in 1850, 
without issue, leaving her husband surviving. After her 
death Henry Field, the husband, admitted that he knew, 
before his marriage with the said Lois, of the existence of 
said will; that he assented thereto, and promised to sign 
the same after said marriage ; that he had been ready to 
sign said will whenever his wife wished ; and that once, 
during coverture, he went to sign the will, but for some 
reason did not do so. 

When the will was presented for probate, the husband 
and some of the heirs at law objected thereto, and it was 
disallowed ; ard the executor named in said will takes this 
appeal,. which was heard before Mr. Justice Metcalf. 

N. Morton, for the appellant. 

Chester J. Reed, for the appellees. 

Mercatr, J.— The Revised Statutes (ch. 62, § 9) provide 
that wills shall be revoked only by certain acts therein 
specified, except “the revocation implied by law from sub- 
sequent changes in the condition or circumstances of the 
testator.” This exception includes the present case. For 
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the testatrix appears to have been legally married, after 
making her will, and it is an old and settled rule of law, 
that the will of an unmarried woman is revoked by her 
marriage. ‘This rule is expressly enacted by the Revised 
Statutes of New York, and also by the English statute 
1 Vict. c. 26, § 19, except in the case of a will made in 
the exercise of a power of appointment, when the estate 
would not, in default of appointment, pass to the heir, &c. 
of the testatrix. ‘The husband, by the marriage, becomes 
seized of the wife’s real estate, and acquires the right to 
her personal property and choses in action, notwithstanding 
any will by her previously made. See Hodsden v. Lloyd 
(2 Bro. C. C. 541); 1 Jarm. on Wills, c. 7, §1; 4 Kent, 
Comm. (6th ed.) 527; 3 Mylne & Keen, 381. 

The husband’s knowledge of the will, in the present 
case, and his parol assent to it, before marriage, did not 
prevent the revocation by the marriage. 2 Roper on Husb. 
and Wife (1st ed.) 70-72. Nor were his assent to the will, 
and his promise to sign it, after marriage, of any legal 
effect. He hada right to revoke that assent, during her 
life, or after her death ; and he would have had that right, 
even if she had made a will, by his consent, after marriage. 
Brook v. Turner (2 Mod. 170) ; 1 Williams on Executors, 
(Ist ed.) 41. 

The statute of 1842, c. 74, which was referred to in the 
argument, has no bearing on this case. It relates to wills 
made by married women, and not by women before mar- 
riage. And it requires that the husband’s assent shall be 
expressed in writing, and indorsed on the will. 

A marriage settlement may be made, upon such con- 
siderations and with such solemnities, as authorize the 
female party to dispose of her property by a will made 
afterwards and before marriage; and such will may take 
effect as an appointment, notwithstanding the subsequent 
marriage. Logan v. Bell (1 Man. Grang. & Scott, 872. 

Decree affirmed. 
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District Court of the United States for the District of 
Mass., March Term, 1852. 


Unitrep States v. Henry C. Pitman. 


Indictment — Jurisdiction of the United States Courts — Construction of 
the ** Crimes Act”’ of 1825, ch. 65, § 9. 


Tue defendant, master of the ship Sterling, of Boston, 
was indicted, jointly with Samuel N. Dixey, master of 
barque Missouri, of New York, and also upon two separate 
indictments upon the 9th section of the statute of 1825, 
ch. 65, commonly called the “crimes act.”” The statute 
provides, “ That if any person or persons shall plunder, steal 
or destroy, any money, goods, merchandise or other effects, 
from or belonging to any ship or vessel, or boat or raft, 
which shall be in distress, or which shall be wrecked, lost, 
stranded or cast away, upon the sea, or upon any reef, 
shoal, bank, or rocks of the sea, or in any other place 
within the admiralty and maritime jurisdiction of the United 
States,” &c. 

To the indictment Dixey pleaded guilty, and Pitman, 
having put himself upon trial, was found guilty by the 
verdict of the jury. 

Upon motion for a new trial, the point of which suffi- 
ciently appears in the opinion of the court — held, 

That a vessel stranded, &c. in a bay, in the Island of 
Sumatra, was stranded, &c. within the admiralty and mari- 
time jurisdiction of the United States ; 

That the word “steal,” in the ninth section, is not used 
in the common law sense of larceny ; 

That the word “ plunder,” used in the same section, is 
a word of very broad and general description, including the 
criminal taking of the goods of another, by open force, or 
by secret fraud and furtively, from a vessel in distress, &c., 
and that in the present case it includes embezzlement by 
the master and others. 

Spracue, J.— The various points made by the defen- 
dant, in this case, upon his motion for a new trial, resolve 
themselves eventually into two. One of these, is the ob- 
jection to the jurisdiction ; the other, that the verdict ought 
to be set aside, as being against the evidence and the weight 
of evidence. The defendant was tried upon three several 
indictments, which, by agreement, were consolidated for 
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the purpose of this trial. ‘These were so framed, that 
every contingency contemplated; by the statute was cov- 
ered by some one indictment, or some one count of the 
several indictments. Indeed, a the decisions in 12 
Wheaton (U. States v. Coombe, 72), if the evidence in 
this case had shown the nestle ‘shanna to have been 
separated from the vessel and taken upon the shore, the 
indictment would still have been quite sufficient to support 
the case. The evidence submitted to the jury was, that 
the vessel missed stays and went upon the beach, stern 
first, and was there stranded upon the shore. There can 
be no doubt that she was stranded, when she touched the 
strand; nor any possible doubt that she was then within 
the jurisdiction of the United States and of this court. If, 
afterwards, she had gone high and dry, she would still 
have been stranded and wrecked within the jurisdiction. 
She was upon a beach or shore of the Island of Sumatra, 
upon a barbarous coast, upon an arm or inlet of the sea, 
but still upon the sea. If, for instance, the seamen had 
there committed a revolt or mutiny, there can be no ques- 
tion they would be held. But in the present instance, the 
money was in fact taken on the sea; it was taken from the 
wrecked vessel into a boat to be transported to the Sterling, 
and thus, when plundered, was actually on the sea, and so 
absolutely and in every sense within the admiralty and 
maritime jurisdiction. 

The other point raised is, that the verdict is against the 
weight of evidence, because the testimony did not suffi- 
ciently show that the mouey was plundered. Some ques- 
tion was made, that the money in question was taken from 
the wreck, whereas the averment of the indictment is, that 
the money was belonging to the vessel. The statute is in 
the alternative. Its expression is, “from” or “ belonging 
to;” and it is evident, that money so taken from the wreck 
was belonging to it. The indictment alleges that this 
money the defendant did ‘ plunder, steal, take and carry 
away.’ As the statute makes it the offence, to plunder or 
steal, if the evidence prove either of these alternatives it is 
sufficient. 

It is suggested that the word “steal” involves the crime of 
larceny. But the principle upon which the court decided 
the other case (W. R. Pitman, charged with receiving stolen 
goods, under the 6th sect. of statute of 1825), is inappli- 
cable in the present case. ‘The larceny provided for under 
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the 6th section is larceny at common law. This meaning 
has no reference to sect. 9th, and should not apply it to that 
section if it were necessary here to give any construction 
to the phrase. But it is not necessary, for the language of 
the statute is plunder or steal. Now, as to the word « plun- 
der,” I would remark, that no instructions were asked for 
the jury as to the meaning of this word, nor was any argu- 
ment made by counsel upon this point. It was left to the 
jury, therefore, to determine whether plundering was made 
out. ‘The word is, in fact, used in this section in its popu- 
lar sense, in such a sense as would be understood by sea- 
men, for instance, and as it would be used and understood 
in ordinary conversation. The jury found no difficulty in 
understanding it. It is contended by counsel, that “to 
plunder,” means to take “by force.” But although this is 
undoubtedly one sense of the word, it by no means ex- 
presses its full meaning. The various lexicographers who 
have been quoted at the bar, inform us that it means as 
well, taking by fraud. And so, in the authority quoted by 
the District Attorney from the Scriptures, where the word 
“to spoil,” * which the lexicographers give as one of the 
original synonyms of plunder, was applied to a taking of 
property, of which the possession was originally obtained 
by consent. But it does not rest here. So long ago as 
the time of Judge Peters, it was practically adjudged by 
him that plundering was equivalent to embezzlement. 
1 Pet. Ad. Dec. 239-242. And further, it will be found by 
reference to the shipping articles used in England and this 
couutry, that the word “ plunderage ” is used in them in a 
manner to imply, not a forcible taking, but a fraudulent 
taking, in fact an embezzlement. And this word “to plun- 
der” is one of very general meaning. It embraces robbery, 
and embraces as well all other fraudulent taking. If a 
vessel were openly attacked and robbed, she would have 
been plundered. If she had been deserted by her com- 
pany and was then despoiled, it would be the same; and 
so, if it were done by night and furtively, the same word 
would be applicable. And [ cannot doubt, that within the 
true meaning of this word the evidence not only warranted 
but required the verdict. The motidn for a new trial is 
accordingly eg 
George Lunt, U. S. Attorney, for United States. 
R. Choate and Gyn us Cummings, for defendant. 
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Supreme Court of Massachusetts, March Term, 1852. 


Action — Master and Servant — Infant. Trespass on the case for an 
injury, by an accident from a defect in a switch-rod on the defendants’ rail- 
way. The plaintiff, a minor, was in the employ of the defendants with his 
father’s consent. The switch-rod, when made, was examined by the 
second foreman of the defendants’ machine shop, who testified that he 
thought it safe. Held, that the defendants’ liability to the plaintiff was 
not varied by his infancy, he being lawfully in their employ, with his 
father’s consent; that he could not recover for an accident occasioned by 
the negligence of his fellow workmen; and, whether or not the injury was 
occasioned by negligence in the defendants, as a corporation, and not in their 
agent, being an original defect in the road, that for such defect they would 
be liable only for the want of ordinary care, and that the case showed such 
care on their part.— King v. Boston & Worcester Railroad Co 

Action, Surviring of. Two actions of trespass on the case by adminis- 
trators, (under St. 1841, c. 89,) to recover damages for injuries to the per- 
sons of their intestates. In the first case the injury oceasioned instantaneous 
death ; and it was held, that the action could not be maintained by the plain- 
tiff, as no cause of action accrued to his intestate during life. In the 
second case, the injury occasioned the death of the intestate, but there was 
evidence that the deceased, when first seen, gasped, and exhibited some 
slight muscular action, but no consciousness: and it was hAe/d, that there 
was not sufficient evidence of remaining life on which a jury could find 
that there was a period of life between the injury and the death, during 
which a cause of action could accrue ; and that in this case, therefore, as in 
the other, there was no cause of action to survive. — Mann, Admr. v. 
Boston & Worcester Railroad Co.; Kearney, Admzx. v. Same. 

Bond — Execution — Judgment. Debt on a bond, to dissolve an attach- 
ment under the insolvent law. (St. 1838, c. 163, § 20.) More than thirty 
days after judgment against the party whose property was attached, having 
elapsed without any satisfaction thereof, he was committed in execution, 
gave notice of his intention to take the poor debtor's oath, and was, a few 
days after, discharged on taking it. After the notice, but before the dis- 
charge, this action was commenced against the present defendant, his 
surety. Held, that the breach of the bond by a failure to satisfy the judg- 
ment,in thirty days, fixed his liability as obligor, which continued in spite 
of the commitment, and, that whatever the effect of the imprisonment, had it 
continued, might have been as to the damages on a hearing in chancery, as 
the commitment had proved unavailing, there was no reason why the 
plaintiff should not have judgment for his debt and costs. — Murray v. 
Shearer. 

Constitutional Law — Retrospective Statute. (See Railroads. Judgment.) 
Three writs of error to reverse judgments of C. C. P., February Term, 1850, 
sentencing the plaintiff in error on three several indictments for uttering 
counterfeit bank bills to four, two, and two years respectively. By Rev. St. 
c. 127, $$ 6, 7, the plaintiff should have been sentenced as a common utterer 
of such bills. St. 1851, ¢. 87, provides that whenever final judgment in 
any criminal case shall be reversed by the S. J. C. on error for error in the 
sentence, the court may render such judgment thereon as should have been 
rendered. Held, that the legislature might enact suitable restrictions on 
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criminal as well as civil remedies; that this statute was not er post facto, 
nor retrospective in such sense as to be unconstitutional, and that the 
proper judgment in this case might now be rendered. —Jajuins v. Com- 
monwea!th. 

Damages — Libel — Verdict. Motion to set aside a verdict for the 
plaintiff in an action for libel, on the ground of excessive damages. H:/d, 
that in actions such as those for libel and slander, where there was no pre- 
cise measure of damages, but compensation was given for wounded honor 
or feeling, and for an injury to reputation, it was not sufficient that the 
damages were more than the court would have given to justify setting the 
verdict aside. ‘They must be excessive, outrageous, such that every one 
would exclaim they were wrong; that here, although the court thought 
the damages much too large, so large that it was highly proper the ques- 
tion should be raised, yet as there were aspects of the case in which the 
libel might have been regarded as considerably injurious to one in the 
plaintiff’s situation, which might have operated on the jury without any 
violation of duty by them, so far as appeared, the verdict should not be set 
aside. — Treanor v. Donahue. 

Drains and Sewers — Tazes. Assumpsit for a tax assessed for a sewer 
in the city of Boston. The plaintiff owned a vacant Jot, abutting on the 
street through which the sewer was constructed; his lot was in no way 
drained by or into the sewer, and he contended that he was not liable until 
he entered a drain into, or in some way used the sewer. “The assessment 
was proportioned to the value of the abutting Jots, exclusive of buildings. 
Held, that this mode of assessment was Jegal and constitutional, that the 
potentiality of using a sewer determined the lots to be assessed, and that 
the assessment was to be laid upon lots, which mght in any way be 
so used that a benefit would be derived trom the sewer, and might be at 
once collected, although there was no actual or immediate use of the sewer 
for the lot assessed. — Wright v City of Boston 

Evidence — Insolvency. Assumpsit for work, part at least by the plaintiffs’ 
hired workmen, and materials. The plaintiffs’ books with their suppletory 
oaths were offered in evidence. The entries were first made by one of them 
on a slate, and subsequently copied imto the day-book by the other ‘The 
other did not verify the copies, and the party who copied could not say but 
that several days might have elapsed, although confident, for a certain 
reason, that the entries were copied daily. After the commencement of the 
action, the defendant went into insolvency, and the plaintifis presented their 
claim for allowance The defendant was ordered to procure and file his 
discharge ; but he did not do so, and a year after on trial objected that the 
court ought not now to try the case, and had no jurisdiction, the plaintiiis’ 
claim having been submitted to the jurisdiction of the Commissioner. Held, 
that the books were admissible ; that the entries’ being first made on the slate, 
was no objection to their admissibility; that there is no inflexible rule re- 
quiring entries to be made the same day work is done or materials furnished ; 
that each case depends on iis own circumstances, and much must be left to 
the discretion of the judge presiding at the trial; that as to the day’s work 
it was no objection that other evidence might be obtained, books not being 
secondary evidence ; that a continuance on a suggestion of insolvency was 
matter of discretion, here wisely exercised, but to the exercise of which no 
exception lay; and that the presentation of the claim to the Commissioner 
did not affect the jurisdiction of the court, being merely a collateral pro- 
ceeding to reach the debtor’s assets. — Barker et al vy. Haskell 

Evidence — Verdict, when conclusive. Replevin for a piano. The plain- 
tiff G. offered in evidence, the record of an action brought by the defendant 
B. against himself, for a trespass committed in breaking and entering B.'s 
premises to obtain possession of the piano when replevied, in which the 
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declaration alleged, that the now plaintiff broke and entered, &c. &c., and 
carried away a pianoforte belonging to B., also parol testimony that the 
title to the piano was brought in question in that action, and that the jury 
stated in answer to an inquiry from the judge, that they found the title to be 
in the present plaintiff. //edd, that a verdict is conclusive only as to a fact 
directly put in issue on the record or essential to the verdict, and that as 
the title to the pianv was but a collateral] fact, the taking being matter in 
aggravation of the trespass only, the finding of the jury upon that point in 
the former action was not conclusive in this. And guere, whether it was 
competent evidence. — Gilbert v. Thompson. 

Evidence — Sheriff — Bail. In an action against a sheriff for taking 
insufficient bail, it is competent for the defendant to introduce evidence of 
the pecuniary inability of the debtor, at the time the execution issued, to 
show the actual damage to the creditor. It is not necessary that it should 
relate to that precise period, and evidence of his condition three months 
before was held admissible. — Danforth v. Pratt. 

Evecutors and Administrators — Contract. Assumpsit against an ex- 
ecutor, on an alleged written promise to pay the debt of his testator. The 
defendant had loaned money belonging to the estate, to a firm of which he 
was a member. The firm afterwards became insolvent, and the money was 
not paid. ‘The defendant was removed from his trust, and, subsequently, 
in answer to a letter from the plaintiff, after stating some facts relative to 
the estate, the loss above mentioned, &c., he added: ** And if mortification 
and chagrin would pay the unpaid portion of my brother's debts, they 
would have been paid three years since. And now if I shoud have the 
ability, it will be the first act which I shall perform to place in their hands 
the amount which was lost by the firm of J. H & Co., and which would 


have paid to them not far from two-thirds of their several claims. To you, 
particularly, whose kin Iness towards my brother was always affectionately 
spoken of by him, I must be allowed to say, that I most deeply and sin- 


cerely regret that your claim remains unsettled.’ ‘The defendant was 
admitted to be of sufficient pecuniary ability to pay the plaintiff's claim, and 
the amount lost by the estate through the failure of his firm. But it was 
held, that these words contained no promise to the plaintiff on which an 
action could be sustained by him — Tucker v. Haughton. 

Frauds, Statute of — Delivery. Assumpsit for goods sold and delivered. 
Defendants gave plaintiffs’ agent a verbal order for coal to be shipped from 
Baltimore by plaintiffs, in a vessel drawing not over ten feet, at a freight 
not over $2.25 per ton. The coal was shipped on board a vessel drawing 
nine feet nine inches, for $2.45. A bill of lading, expressing that it was to 
be delivered to the agent, fur the defendants, or to his assigns, was for- 
warded to the agent ; he indorsed it, and offered it to the defendants with a 
bill of the coal, reducing the price twenty cents per ton. But they at once 
refused to receive it, and subsequently refused to receive the coal when 
tendered. It was proved at the trial, that when eoal is ordered in Boston 
from Baltimore, by the usage of the trade, the delivery on board a vessel 
consigned to the person ordering it, is a compliance with the order, and the 
coal is thereafter at the risk of the party ordering it. Held, that the delivery 
on board the vessel was not a receipt of the coal within the 4th section of 
the statute of frauds, and that the case was not within the usage set up, 
as the coal was not consigned to the defendants. — Frostburg Mining Co. 
v. New England Glass Co. 

Indictment — False Pretences. Indictment for obtaining the money of 
A. C. by false pretences. A.C. was a married woman, having a husband 
living, but who had been absent for about three years on the coast of 
Africa. He supplied her with funds for the support of herself and her 
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family in Boston, and the money obtained of her was part of such 
remittance. ‘The judge presiding at the trial in the Municipal Court, 
instructed the jury, that if they found at the time of the transaction he had 
been absent three years, was not intending to return soon, had fixed no 
time for his return, and had left his wife and family in Boston without 
other means of support than those supplied by him as above, and sent this 
money to her to be disposed of as she should choose, without interference 
er control on his part; and the defendant, in obtaining the money, treated 
and acted with her as a _feme sole, and obtained it of her as her money, and 
gave her his notes payable to her; such facts would be sufficient to 
sustain the allegation that the money was her property ; and the defendant 
was found guilty, but the Supreme Court held otherwise, and set aside the 
verdict — Commonwealth v. Davis 

Indictment — Larceny. Indictment for receiving stolen goods, charging 
a larceny by M. and a receiving by the defendant. The alleged larceny 
consisted in M.’s converting to his own use bank bills, obtained on a check 
entrusted to him by his employer and master, F., to draw the money and 
apply it for F'.’s use. Held, that the larceny being alleged, it must be 
proved as alleged; and that these facts did not constitute a larceny. — 
Commonwealth v. Aing. 

Judgment — Constitutional Law. Debt on a judgment in Connecticut. 
B., R. & E., partners, did business in Connecticut as the N. E. C. Co. 
They had published a notice stating that as partners, they would continue 
the business of the Company, and that E. would act as agent. E. alone 
lived in Connecticut, and in the former action was alone served with pro- 
cess. By his authority an appearance was entered in the usual manner for 
the defendants in that action, not expressed to be intended otherwise than 
for all; but in the extended judgment it was not stated that B. appeared. - 
No special authority from B. to appear for him was given to E. or any 
other person. By the laws of Connecticut, service on one joint contractor 
authorized a judgment against the firm. Held, that E. had no authority as 
partner or agent to enter an appearance except for the firm, as such, to 
protect its property and interests in Connecticut, liable to be affected by a 
judgment there; that primé facie his appearance was for that purpose, 
and could give no jurisdiction over B. individually, and that an action on 
the judgment could not be sustained against B. in this State. — Phelps v. 
Brewer. 

Landlord and Tenant — Lease — Assignment — Surrender. Assumpsit for 
rent, &c. B. leased the premises March 6th, 1845, by indenture under seal 
to P., who covenanted to pay rent, &c., said covenants being guaranteed by 
an indorsement on the lease by C. and L. Said lease and guaranty were 
never formally cancelled. P. occupied and paid rent, &c. until September 
26, 1846, when D. signed and delivered to him a writing not under seal, by 
which he agreed to take said lease, pay to B. the rent &c., and to take P.’s 
place in all cases so far as the premises P. and B. were concerned. P. 
left, and D. entered on the premises without B.'s knowledge or dissent, 
oceupied till August, 1847, and paid rent until October of that year. ‘The 
bills for his rent were :— ‘* P. to B., Dr. To one quarter's rent; received 
payment for B. ‘T. B.’’ In August D. left, and verbally notified the guaran- 
tors of his intention to leave. Held, that the writing was not a legal assigo- 
ment of the lease; that assumpsit will not lie for rent reserved by deed, 
even on an express promise to pay the same ; that there was not sufficient 
evidence to show a surrender of the lease and the substitution of D. as 
tenant at will to B., but that B. might recover the rent due on the general 
ground, that where A. promises B. to do something for C., C. may sue A. in 
assumpsit for a breach, although P. had his remedy on the agreement, 
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and was still liable on the lease, and that a consideration between P. and 
D. alone was sufficient — Brewer v. Dyer. 

Landlord and Tenant — Lease —Corenan!. Debt for rent on a lease of 
remises ** as a dwelling-house ’’ The lease contained an agreement ‘* that 
the owner should not be called upon or liable for any repairs whatever 
during the lease, the house being now in perfect order.’’ Detence, that the 
tenant had left the premises with notice on account of a noisome stench 
existing at the time of letting, which rendered the house uninhabitable, 
arising from a defect in the drain. ////, that there was no special 
warranty as to the habitable condition of the house in the clause quoted, 
and that there is no implied covenant on the part of one leasing premises 
for a dwelling-house, or any other purpose, that they are fit for the purpose 
for which they are leased. — Poster v. Peyser. 

Limitations, Statute of — Executors and Adminisirators — Sale — Infant. 
Writ of entry. The demandant claimed as one of the residuary devisees 
of H., at whose death he was a minor. Neither he nor others of the 
devisees who were minors ever had any guardians. ‘The tenant claimed 
through mesne conveyances under a deed from H.'s executors, under a 
probate license to sell real estate to pay debts ‘There was no record in 
the Probate Court of any evidence of the publication of the notice of sale. 
The demandant had resided in this State for fivé years after his ma- 
jority, and after the period at which his alleged title acerued. Held, 
that the authority of the executors to make the sale was not impaired by 
the absence of guardians; that to bring such action within the limitation 
of Rev Stat. c. 71, § 37, it was not necessary to prove the sale to be a valid 
sale, and that it was therefore barred by the lapse of five years as aforesaid. 
— Holmes v. Beal. 

Mandamus — Poor Debtors. Petition for a mandamus to justices of 
the quorum to admit a debtor to examination for his oath. The debtor 
applied to two magistrates for his oath. ‘The creditor filed charges of 
fraud against him under Rev. Stat. c. 98, § 27, e¢ seg. These were 
tried, the debtor found guilty, and an appeal taken, which was still 
pending, to the Court of Common Pleas. ‘The magistrates examined him, 
and refused the oath. He then applied to the respondents. The creditor 
again appeared and filed the same charges, and the petitioner pleaded the 
pending appeal as a bar to the same, and demanded to be examined, but 
they refused, unless he would join issue, and be tried on the charges of 
fraud, and he now asked for a mandamus requiring them to examine him 
for his oath. Held, that the trial on the charges might be renewed as often 
as the petitioner renewed his application for the oath; that a final decision 
either way, and perhaps the pendency of an appeal, would be a bar toa 
criminal sentence on a second trial, but for the other purposes of the charges 
there was no objection to a second tria] on a second application, and the 
mandamus was refused. — Hodsdon, Petitioner. 

Partition. Petition for partition of lands whereof the petitioner was 
seized of one moiety in his own right, and of the other moiety jointly with 
the respondents in trust, under a deed executed in pursuance of a power 
of appointment given by will. Held, that proceedings for partition, whe- 
ther by writ or petition, were in their nature adverse, and that the petitioner 
being aso a respondent, the petition could not be sustained. — Winthrop 
v. Minot et al. 

Poor Debtors — Notice. Debt on a bond for the prison limits. . Defence, 
a discharge under the poor debtors’ act. ‘The principal obligor applied to 
take the oath, and a citation issued appointing the jailor’s house in Salem, 
at? A. M., September 2%, as the place and time for the examination. 
The officer's return stated that he served the citation on the 27th of Sep- 
tember, without meptioning any hour in that day. ‘The distance from the 








44 Abstracts of Recent American Decisions. 


place of service to the place of examination is fifteen miles. Held, that a 
creditor is entitled to twenty-four hours’ notice of the time and place ap- 
pointed for such an examination, with one hour additional (for travel) for 
each mile from the place of service to that of examination. That the bur- 
den of proof was on the defendants to sustain the alleged discharge by 
proving such notice from an officer’s return of the service, and as the 
return in this case did not show that thirty-nine hours’ notice had been 
given, it was insufficient to sustain the defence. — Park v. Johnston. 

Promissory Note. Action by the payee against the maker of a promis- 
sory note, payable ‘‘ at either of the banks in Portland.’’ At the trial no 
evidence was offered by the plaintiff of any demand on the defendant for 
the payment of the note at any bank in Portland, nor did the defendant 
offer any evidence that he was ever ready to pay it at any such bank. 
Held, that a demand at the place of payment need not be averred or proved 
in an action on a promissory note against the maker. That a failure to 
make such demand, the defendant being prepared to pay, if well pleaded 
and proved, bars damages for detention and costs ; but to avail himself of 
it the defendant must show, by way of defence, that he was ready to pay 
at the time and place specified, and plead with a profert in curia, the de- 
fence being equivalent to a plea of tender, and exceptions to a ruling in 
conformity to the point first stated were adjudged frivolous. — Carter -y. 
Smith. 

Promissory Note. Assumpsit on a negotiable promissory note, payable 
to the makers’ order, and by them indorsed in blank ‘The defendants 
offered to show that the note was given for a loan made to them by D., and 
that B’s note to the defendants was left with D. as collateral security ; that 
B. paid his note, took up theirs, and unlawfully caused it to be put in suit 
in the plaintiff's name, but did not attempt to show that the plaintiff was not 
an innocent indorsee for a valuable consideration, and the court below ruled 
that this was no defence without proving notice to the plaintiff; but it was 
held, that where fraud or illegality in making a note, or putting it in circu- 
lation, are shown by the defendant, the burden of proof is on the plaintiff 
to show that he came by it for a valuable consideration. — Fahens v. Tirrill. 

Railroads — Constitutional Law. Petition under Stat. 1845, c. 191, for 
the appointment of commissioners, to fix the compensation to be paid by 
the petitioners to the respondents, for drawing the merchandise and mer- 
chandise cars of the former over the road of the latter. Held, that this 
statute was no infringement of the respondents’ charter, sect. 5 of which 
provided, that after the road had been opened for use five years, the legis- 
lature might reduce the tolls and other profits, but not without consent 
under ten per cent., as the fourth section of that charter reserved to the leg- 
islature the power of authorizing another company to enter on the plain- 
tiffs’ road, and of fixing directly, or under a general Jaw, their compensation 
therefor; that sect. 5 related to tolls on the road, sect. 4 to compensation 
for drawing merchandise and passengers for other roads, and that commis- 
sioners should be appointed to settle the compensation for both of these ; 
but if the parties had agreed as to either, it was no ground of objection to 
their appointment. — Vermont and Massachusetts Railroad Company v. 
Fitchburg Railroad Company. 

Tares — Partnership. Assumpsit by a firm of booksellers and publish- 
ers, three in number, for a tax. ‘The plaintiffs owned a building in Cam- 
bridge, where one only of them lived, part of which was let to a firm of 
printers. and part to another firm of bookbinders, each agreeing to do all 
the work of the plaintiffs, so far as able, part at agreed prices, part at the 
prices plaintiffs had been accustomed to pay. On the same estate were 
small buildings, not let, used fur the storage of stereotype plates, paper 
and printed sheets, belonging to the firm, and on their contents the tax was 
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assessed. The plates were used both in Cambridge and Bosten. Held, 
that the plaintiffs had not a place of business in Cambridge, under Rev. 
Stat. c. 7,§ 13, which provides that partners may be taxed in every place 
of business for the proportion of property there employed, and that the tax 
was not rightly assessed either under sect. 13, or under sect. 10 of that 
chapter, or Stat. 1839, c. 139, which relate to stock in trade, &c. — Little 
etal v. City of Cambridge. 

Trustee Process — Execution — Judgment. Scire facias under Rev. Stat. 
c. 109, § 38, against a trustee. The trustee was summoned and charged 
in the original suit ; judgment was recovered by the plaintiffs; an execu- 
tion issued in the usual form, and was delivered to an officer, who demanded 
of the trustee the defendant's *‘ goods, effects and credits; ’’ but the trustee 
refused or omitted to deliver them, or to pay any money to him. The 
officer afterwards committed the principal defendant to jail on the execu- 
tion, and he was discharged, on taking the poor debtor’s oath. //edd, that 
a commitment in execution is no satisfaction of a judgment in this com- 
monwealth ; that the trustee was made liable to the scare facias, by a de- 
mand on him for *‘ the goods, &c.”’ of the principal defendant, and his 
refusal or omission to deliver them, or to pay money to the officer, which 
liability was not discharged by the commitment, or by the election of the 
plaintiffs to commit their debtor. — Cheney v. Whiteley. 

Will. Bill in equity in the nature of a bill of interpleader, by the exe- 
eutor of J. B., whose will contained the following clauses : — 

‘‘If my cousin, E. A. P., shall survive me, he shall be paid two thou- 
sand dollars, and the like sum shall be paid to my cousin H. B. P., and if 
he shall not survive me, his issue shall take said sum. 

‘*T give to my cousin, Mrs. B., two thousand dollars, which sum shall 
go to her issue, in ease she shall not survive me. 

‘* All the residue of my estate, real, personal and mixed, I give and 
devise unto J. R., M. B. B., E. A. P., H. B. P., EB. S. Q., M.S. Q., M. 
M.Q., A.C. L.Q., A. P.Q., and to their heirs and assigns forever ; if said 
J. R. shall die in my lifetime, his issue shall take his share of said resi- 
due ; but in case any of the other residuary legatees shall not survive me, 
his or her share shall go to the survivors.”’ 

On the 6th of June, 1849, six days after the making of the will, B. 
made the following codicil to his will : — 

**Upon a reperusal of the preceding will, I find that my intention in 
respect to the legacies thereby given to Mrs. b. and her two brothers, E. 
A. P., and H. B. P., is not carried into effect. 

**T therefore, in this particular, declare my will to be, that the sum of 
six thousand dollars shall be taken by Mrs. B. and her brothers, or those 
of them who shall survive me, they to share alike; but if all these persons 
shall die in my lifetime, then said sum shall sink into the residue of my 
estate. 

** | declare this provision for said legatees to be in lieu of, and as a sub- 
stitute for, that made in their behalf by the afore written will, and this 
writing shall be taken as a codicil thereto ; hereby ratifying said will in 
all other particulars.’’ 

The question was, whether the codicil revoked the residuary bequest as 
to Mrs. B., E. A. P., and H. B. P., (Mrs. B. being the M. B. B. of the 
residuary bequest.) Held, that the provision in the codicil was intended by 
the testator as a substitute only for that first made in favor of these lega- 
tees, his object being not to declare any change of intention, but to carry 
out the intention already imperfectly expressed, modifying the first bequest 
in certain particulars, and ratifying his will in all others. —Quincy v. 
Rogers et al. 
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FAiscellaneous Entelligence. 


Retirement or Mr. Justice Parreson. —It being generally known 
that this was the last day (Feb. 10th) upon which Mr. Justice Pattesor 
would occupy his seat upon the bench as one of the Judges of this ‘ourt, 
a crowd of barristers and of the public thronged the Court from an early 
hour, in expectation of hearing the parting address to be delivered by the 
Attorney-General to his Lordship upon his retirement. As the day ad- 
vanced, every corner of the Court, as well as the galleries, became crowded 
by anxious spectators of the interesting scene which was about to take 
place. At about 3 o0’clock Mr. Justice Erle came into Court, and took his 
seat beside Mr. Justice Patteson. Soon after, 

The Attorney-General rose, which was a signal for the whole bar to 
rise, while the learned gentleman, as the head of the bar, prayed permis- 
sion to address a few words to the learned Judge, whom, he regretted to 
say, he saw for the last time in that Court. The learned Attorney- 
General then proceeded thus : — ‘* Mr. Justice Patteson, | am charged by 
my brethren of the bar to convey to you our common regret and sorrow, 
that we see you for the last time on that bench, which, for nearly twenty- 
two years, you have occupied with such infinite honor to yourself, and 
such unbounded satisfaction to the profession. And as we are now about 
to lose you, it may be neither unbecoming in me to offer, nor wholly un- 
welcome to yourself to receive, an assurance of the unanimous sense of 
the entire profession, that the high and sacred duties of the judicial office 
have never been more efficiently, honestly, or ably discharged, than they 
have been by yourself, during your whole judicial life. Though we lose 
you, the memory of you will yet live, associated with those revered names 
which dignify this Court, — not more for that vast and varied learning by 
which we were able to profit, and which was universally admired, than for 
your untiring love of justice and truth, your hatred of oppression and 
wrong, that unflinching integrity of purpose, and singleness of heart, and 
that kindness of nature, which left us in doubt whether we should more re- 
vere the judge, or love the man. Your Lordship will carry with you into 
your retirement the enduring attachment of every member of the profes- 
sion. We rejoice to think that, though the sense of infirmity and the 
apprehension that it would interfere with the due discharge of your duties 
have led to your retirement, you withdraw in the vigor of unimpaired 
health We hope and pray that in that honorable retirement, which you 
have so well earned, you will still enjoy long years of happiness, and with 
full hearts we bid you an affectionate and respectful farewell.”’ 

The speech of the learned Attorney-General, which was pronounced 
with ,intense feeling, was followed by loud applause from the strangers 
present, which was immediately checked by the officers of the Court. 

Mr. Justice Patteson then said : — *‘ Mr. Attorney-General and gentlemen 
of the bar, I receive with the highest satisfaction and with feelings of the 
deepest gratitude, this very kind expression of your feelings. Of the 
entire sincerity of what you have said, I have not the shadow of a doubt. 
And, though painfully conscious that the sentiments you have expressed are 
far beyond what | have deserved, | will not be guilty of the affectation of 
supposing that such praise, coming from such men as you are, can be 
wholly undeserved. Mine is one of many cases which show, that if a 
public man, without pre-eminent abilities, will but exert such as God has 
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given him, honestly and independently, and without ostentation, he will 
receive a meed of public approbation commensurate with and even exceed- 
ing what he has deserved. Thank God, if I have been not wholly deficient 
in the use of those talents with which he has intrusted me! It is with 
great regret, that while still in the possession of much bodily and mental 
health, ! have found myself compelled to retire from a profession in which 
I have always taken, and shall still continue to take, the greatest delight. It 
js not now for the first time I have contemplated such a step. 4 have had to 
avoid, on the one hand, the premature surrender of my office while I found 
myself able to perform its duties, and on the other the danger of clinging 
to it when my infirmities might make it due to the administration of justice 
that I should retire. I have endeavored, with the kindest advice of my 
brethren and the assistance you have rendered me, to avoid either extreme. 
But I am sadly afraid that I have deferred my resignation too long. [Loud 
cries of ‘ No, no,’ from the strangers in the Court.] JT have been obliged 
to make use of ingenious instruments which assist the hearing, and are so 
great a comfort both in public and private life. But they cannot prevent 
the increase of the infirmity Of this I am confident and sure, that nothing 
but the unceasing kindness of the bar, and considerable exertions on my 
behalf, sometimes painful and sometimes distressing, and the ready and 
affectionate support of my brethren on the bench, could have enabled me 
to have continued so long as | have done. I am aware that, in some in- 
stances, I have given way to impatient expressions towards the bar and 
witnesses in Court, as if they were to blame, when it was not they, but my 
own infirmity, which was to blame. I have been, and am, heartily sorry 
for such a want of command over myself, and have striven against a repe- 
tition of it, earnestly, but not always with success. My brethren, you and 
the public have been very kind to me, and [| shall ever retain a grateful 
recollection of that kindness. ‘That will be a great solace to me, and will 
remain to me as long as my life shall last. I bid you now an affectionate 
farewell. J wish you many years of health and happiness, as well as suc- 
cess and honor in a liberal profession, the duties of which have been and 
are discharged not only with the greatest zeal, learning, and ability, but 
with high honor and integrity, and a deep sense of responsibility to God 
and to man ; and which being so performed, in my humble judgment, are 
eminently conducive, with the blessing of God, not only to maintain the 
just prerogatives of the Crown, but the rights and liberties of the subject.” 

The above address, delivered in his Lordship’s usual style of unatfected 
simplicity, was listened to with the deepest attention and interest by the 
bar, who stood during its delivery. 

The Court then rose, and his Lordship retired. 


Goopyear v. Day. — The case of Charles Goodyear v. Horace H. 
Day, which is so important on account of the amount of property depend- 
ing upon the result, and so interesting from the distinguished counsel 
employed in it, was partially heard at Trenton, at the March ‘Term of the 
U.S. Cireuit Court. Two cases were pending between the parties, one 
at law and one in equity, but both were brought to establish the validity 
of the patents held by the plaintiff for manufacturing India rubber goods. 
The court was held by Judge Grier and by the District Judge, and the 
question discussed was, whether the court would in the case in equity 
hear the evidence and decide upon the validity of the patents, or would 
submit the action at law and the various questions of fact involved in it to 
a jury for their decision. 

The plaintiff claimed that the court should hear all the questions of Jaw 
and fact, and decide upon them without the aid of a jury; while the de- 
fendant’s counsel argued, that as the main matter in dispute was upon the 
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great question whether Goodyear was the real inventor of the fabric fy; 
which he had a patent, it was the defendant’s right to have that issue tried 
by a jury, before an injunction should be issued against him. 

The discussion of these questions occupied the court for over a week, 
and the evidence in the case was argued so fr as it was material to the 
question before the court, and the whole suiject of the practice in chap. 
cery as to the decision of disputed facts by the aid of a jury, and the 
power of the court to grant an injunction on patent cases when the validity 
of the patent is denied, was examined with great ability. 

This case is a very important one, and the decision is looked for with 
great interest. This is the first time when the courts have been asked to 
grant an injunction in a patent case (unless when the parties have agreed 
to submit the questions of fact to the court) before the validity of the 
patents has been established by a verdict, and as a matter of practice the 
issue of this trial will be decisive. It is important for the profession and 
the public that this question should be determined, and that the province oj 
the court in determining disputed questions of fact should be accurately 
defined. 

The counsel) for the plaintiff were Hon. Daniel Webster, and James P 
Brady ; for the defendant, Hon. Rufus Choate, and Francis B. Cutting. And 
the great question of the right to a jury trial, was argued with the elo- 
quence and ability which might have been expected from such advocates. 

It is said that the testimony taken in this case extended to nearly three 
thousand printed pages, and that nearly two hundred witnesses bad given 
depositions in the case. 

We give the following extract from a letter, published in the New York 
Evening Mirror, March 30, 1852, which shows how Mr. Choate’s argu- 
ment was regarded by the New Jerse y Bar. 

‘* We must not be misunderstood that his eloquence is only word-music, 
for there is nothing in him of the merely fluent speaker. This whole 
speech was kept strictly within the limits of the question in debate, and 
although there were occasions enough for the commonplaces of declama- 
tion which an ordinary man would have taken advantage of, he seemed to 
disdain all these, and in the consciousness of his great powers confined 
himself to the purely legal question before the court. ‘The grave judges 
and gray-haired lawyers listened with evident approval to the legal wisdom 
of the logical argument, which charmed 4he less instructed audience by its 
brilliancy, and humor and pathos. We had been led to suppose that Mr 
Choate was somewhat florid in his style, and that he might sometimes 
neglect reason and judgment for the sake of effect, but this is great injus 
tice to his genius. ‘The excitement of the moment is now over, and w 
have heard from our New Jersey lawyers who are here in attendance upo: 
the court, their unanimous and earnest praise, not only of the eloquence oi 
the orator, but of the sound argument, the profound legal science, and thy 
trained accuracy of the Jearned lawyer. Such an audience could not be 
misled by beauty of language alone, and the Bench would frown, and th 


Bar would smile at the brilliant errors and shallow commonplaces which 


might mislead a mixed assembly. 

** It was very striking to observe the effects of this masterly effert ; 1! 
learned judges, the watchful lawyers, the crowd of spectators, all wi 
carried away by the magical tones of that wonderful voice. Even his op- 
ponents and their counsel seemed to forget their interests, and to follow 
him in attentive and assenting conviction, as he led them along step 4) 


step in his progress. Only in the frowning brows and grave looks of one 


or two of the older counsel could it be seen, that the »y did not forget their 


cause, and that they appreciated the effect of his unanswerable appeals.” 
‘** His vigorous and acute intellect give him that logical clearness, and 
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werful reasoning, @fid convincing argument, which form the foundation 
of his speeches, and with these he knows how to unite his irresistible 
appeals to the passions and feelings and sympathies of humanity, and 
that poetical imagination which gives for.n, and color and beauty to his 


thoughts.”’ 


Law Rerorm in Maine. — By a resolve of the previous legislature of 
Maine, ‘‘ in favor of reorganizing the Judicial Couris,’’ Hon. Jehn Apple- 
ton, and George M. Chase, E’sq., were appointed commissioners upon the 
subject. ‘hey have made their Report to the legislature. which has been 
printed, and fornis House Document, No 33. ‘They have made a full re- 
port, in W hich they explain the alterations in the law that they propose in 
the bills accompanying their report. ‘The changes they propose are,— 

1. That the act establishing the District Court be repealed, and its 
jurisdiction transferred to the Supreme Judicial Court. The reasons for 
this proposed alteration are substantially, that the final jurisdiction of the 
District Court is exceedingly limited, and that upon the appeal a trial by 
jury may be had, thus subjecting parties to the expense and delay, and 
witnesses to the annoyance of two trials instead of one. As the com- 
missioners well say, ** The system of two courts, where in each case a 
trial by jury may be had, by means of an appeal from one to the other, is 
one which cannot be theoretically defended, and which in practice is utterly 
destitute of merit.’ ‘The objections to the abolition of the District Courts 
are distinctly met and refuted. 

2. Another important innovation proposed, and one which it is thought 
will be of great utility in practice, is that by which the presiding judge 
is required to decide any cause, when both parties shal] so desire it, with- 
out the intervention of a jury. ‘The provision upon this point in no respect 
interferes with the rights of a party to a trial by jury, but merely makes 
it the duty of the judge to hear and decide all matters both of fact and law, 
which may arise in a cause, if both parties so elect, and enter such agree- 
ment on the docket, and that his decision shal] be_final. 

3. Another change relates to the proof of documents. It is proposed 
that when either party, at such time and place as the court upen motion 
shall appoint, produces for the inspection of his adversary. such papers as 
he purposes to offer in the cause, he need not prove the signatures to the 
documents, unless the adverse party shall file an affidavit, in which he 
shall deny the genuineness of the s'gnature, if it purports to be his own, 
or shall state his disbelief of its genuineness, if it purports to be that of 
another, or if there be an attesting witness, that his testimony is neces- 
sary and important in the trial of the cause. The object of this change is 
the honest one of preventing that delay and useless expense which results 
from a wanton denial of signatures undoubtedly genuine, and which a 
party may not be able to prove at a moment s notice. 

4. ‘The commissioners propose another alteration in the law and practice. 
It is, that ‘* No judge shall take any part whatsvever in the hearing, decid- 
ing or determining any question of law in which exceptions have been 
taken to his orders, rulings, or decisions, or in which they may be overruled 
or reversed.’’ ‘The commissioners argue thus in favor of this peculiar pro- 
position, which we think is not borne out by experience. 

* To decide the Jaw upon exceptions or report, the exceptions or report 
should alone influence the judgment. All that has previously transpired 
should be as though it never had been. But no judge can be expected to 
erase from Ris memory the facts which have transpirn d during the hearing 
of a cause, nor the opinions which he has then formed. No one would for 
a moment consider it just or proper, that a juryman should be permitted, 
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for a second time, to hear and determine a cause wifich has been carried to 
a higher tribunal, by appeal from a judgment rendered on a verdict, to 
which, as a juryman, he had been a party. It is difficult to perceive, in 
principle, any important distinction between these cases. There is a pride 
of opinion, varying to be sure in different minds, but from which no one is 
exempt, which incapacitates, to a certain extent, the individual who has 
deliberately formed an opinion, from canvassing its correctness w th the 
same impartiality with which another would discuss and determine the pro- 
position which isin dispute. The very paternal instinct favors the retaining 
a verdict, in the getting of which the presiding judge has acted so impor- 
tant a part. The hypothesis upon which so remarkable an anomaly must 
rest, would seem to be, that a judicial position divests the judicial mind of 
that pride of opinion, and frees it from those prejudices, to the sinister 
influence of which the rest of humanity is so undeniably exposed. Unless 
the judicial station should be deemed, by force of its office, exempt from 
the ordinary frailties of humanity, 1t would very obviously seem proper 
that it should not unnecessarily be exposed to influences which might unin- 
tentionally and unwittingly, on its part, interfere with and obstruct an im- 
partial administration of justice. 

‘** For these or other reasons, many have deemed it so important that the 
law court should be distinet from the court by which jury causes are tried, 
that they have advised a separate court, whose exclusive and only duty 
should be, to decide upon all questions of Jaw which might arise at nist 
prius requiring adjudication ; and that the judges, who are to determine the 
law, should be a distinct tribunal from that before which the trial of fact 
was had.”’ 

‘* The provision we have suggested accomplishes, with no inconvenience, 
all these objects. The Supreme Court of law will in each case be composed 
of judges, who must form their judgment, and render their decision, upon 
the papers before them, unbiassed by any preconceived views of the law, 
or of the fact, free from all pride of opinion—from all anxiety to sustain 
any particular view of the law —from all reluctance to try again a cause 
which, from its length or complexity, may have been annoying; while at 
the same time, the habit of presiding at jury trials gives them that readi- 
ness and practical skill in the application of the law to a given state of 
facts, which can only be acquired in that way.”’ 

5 Another change proposed. is to have three terms only for the hearing of 
all questions of law and equity, which the commiss‘oners think would be 
a saving of time and expense. By this means “at least one year of ju- 
dicial time would be saved.”’ 

6. The commissioners propose that all probate appeals and petitions for 
review, may be heard and determined by a single judge at nist prius, with 
the right of appeal on matters of law, instead of being heard as now by 
the full bench. 

7. The Report advises that the jurisdiction of justices of the several] 
municipal or police courts sha!] be extended, and that the said courts have 
concurrent jurisdiction with the Supreme Court in all cases where the 
debt or damage exceeds twenty, and is less than fifty dollars If upon 
entry of the action, either party shal] claim a trial by jury, the action will 
be removed to the next term of the Supreme Court. This change was 
recommended because ‘' It has been ascertained upon inquiry, that the 
judgments in a fourth part of all suits pending in the District and Supreme 
Courts, are rendered for a less sum than fifty dollars.” 

8. Separate terms for the transaction of the criminal buSiness of the 
court are recommended. 

9. It is proposed that equity cases may be heard at nist prius, and 
before one judge, upon oral or written proof as the parties may select. 
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The commissioners say, that ‘‘It is highly desirable that parties in all 
cases should have their witnesses before the court which is to decide 
upon their testimony. That course which serves best to elicit the truth at 
common law, must be equally desirable and efficacious for the same pur- 
pose in equity.”’ 

The commissioners thus conclude their Report. 

‘* The suggestions we have considered, embrace various modifications of 
existing law, which have been proposed with a full conviction, that, in prac- 
tice, they will be found of decided advantage in its administration. ‘That 
they will diminish the expense and accelerate the progress of suits, cannot 
be doubted. These changes are not necessarily connected, and whatever 
may be done in reference to retaining or abolishing the District Court, the 
adoption of the rest will tend materially to promote the speedy performance 
of the judicial business of the public. Notwithstanding the saving of the 
time of the court, which may reasonably be expected as resulting from 
these changes, we have deemed it advisable to recommend that the present 
judicial strength should be retained. The labors of the Supreme Court 
are exceedingly arduous, and the learning and ability displayed in their 
performance, are only equalled by their untiring devotion to the public 
service. If the legislature should consider that the public good requires 
the transfer of the jurisdiction of the District, to the Supreme Court, there 
should be a sufficient number of judges added to the present court, to ena- 
ble them promptly and without delay to meet all the requirements of the 
public. ‘This can all be accomplished with diminished expense to the 
public and to suitors, and the delays unavoidably incident to the present 
system be avoided ”’ 

We are informed that the several acts introduced into the legislature, to 
carry out the views of the commissioners above referred to, have passed 
both branches of the Maine legislature with great unanimity, and that the 
several changes recommended therein are now the Jaw in Maine. The 
Supreme Court will consist of seven judges hereafier, instead of four as 
formerly. 


Notices of New Books. 


A Practican Treatise on THE law or Covenants ror Titte. By 
Wittiam Henry Rawie. 1 vol. 8vo. pp. 597. Philadelphia: T. & 
J. W.Johnson. 1852. 


Me Rawte, of Philadelphia, has written an able, interesting and learned 
book under the above title. ‘lhe law of conveyancing in the United States 
is less formal than it is under the English law. | This is undoubtedly an 
improvement, and in some degree may be regarded asa result produced by 
the freedom of alienation, which is permitted by our laws ; this freedom 
and facility of transferring the title to real property may induce and has 
induced, frequently, an inaccurate and careless mode of making assurances, 
It is, therefore, of the utmost importance that the principles of Jaw upon 
this subject, as recognised by the courts of this country, should be well un- 
derstood. The covenants for seisin, of good right to convey, the covenant 
against incumbrances, and for further assurance, are some of the subjects 
considered. A very full and able discussion of ‘‘ the covenant of warranty,” 
illustrated and enforced by an extended reference to the authorities and 
principles applicable thereto, is given. Several titles are introduced, 
which are not so familiar to the profession, and so well understood as from 
their importance they should be ; among these are the chapters which re- 
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late to ‘‘ the operation of covenants for title by way of és/oppel or rcbutter,” 
** the purchaser's right to recover back or deta the purchas:-mon:y after 
the execution of the deed.’ The entire work will commend itself to the 
approbation of those who examine it, as a production of rare merit Mr. 
Rawle has well discharged the obligat:on, which it has been said every 
lawyer owes to his profession, and has devoted, no doubt, much time and 
research in the production of his treatise In its design and execution it is 
applicable to the jurisprudence of almost every State in the Union. Mr. 
Rawle has been willing to devote the time necessary to the preparation of 
a Jegal treatise, and has brought to the labor such talents and learning as 
will command the respect and confidence of the profession. and is entitled to 
the gratitude of those whose business of life it isto uphold with a stout and 
fearless heart the integrity and enforcement of private and public right. 
We commend the book to the examination of our readers. 


Sratures or THe State or New York, of a Public and General Nature, 
passed from 1829 to 1851, both inclusive; with Notes and Keferences to 
Judicial Decisions agd the Constitution of 1846. Compiled and arranged 
by Samvuet Biatchrorp. With a copious Index, by CLarence A. 
Sewanrp. 1 vol. 8vo. pp. 1165. Auburn: Derby & Miller. 1852, 


The modest title of this work does not give any adequate idea of its 
contents or its merits It would apply equally well to many editions or 
compilations of public laws, in which the statutes are merely strung to- 
gether chronologically, without reference to their subject matter, and with 
no regard to the fact that they may have been altered or repealed Mr. 
Blatchford has not been content with such comparatively useless labor. 
He has made a book upon a far different plan. ‘The work is similar to, 
but an improvement upen, Gordon's Digest of the Laws of the United 
States. Hartley's Digest of the Laws of Texas, which we noticed in 
the last volume of the Reporter, is after the same design. , 

The subjects of the varions statutes are arranged and printed in alpha- 
betical order, and in some instances there are subdivisions of subjects. 
The several statutes upon these subjects are printed in chronological order. 
Those statutes which have been expressly or virtually repealed or clearly 
superseded are omitted; but the ttle, date of passage, chapter, &c. of 
such statutes are given in their plice, unless the statutes are expressly 
repealed, in which case the only reference to them is in the repealing stat- 
ute In cases of amended statutes, they are printed as amended, and have 
references to the amending act. ‘The book is thus in fact a digest of the 
statute law of New York, during the period designated therein. and added 
to this digest of the law is the digest of the decisions upon all the prine:pal 
branches of the law, which Mr. Blatchford has appended in notes to the 
various titles. 

The great value of this work will be readily perceived when it is recol- 
lected that during the twenty-three years whose legislation it contains in a 
systematized and classified form, the laws of New York have been greatly 
modified, and the administration and practice of the law have been entirely 
changed. ‘The constitution of 1846, and the enactments which followed it, 
by which these changes have been wrought, are given in extenso The 
code of procedure is published in full, and has a separate index to itself. 
The index to the whole work is full, and appears to have been faithfully 
done ; and this, with the tabie of contents and the alphabetical arrange- 
ments of the work, will make the reference to any subject simple and 
certain. 

Mr. Blatchford has rendered a great service to the profession and the 
public. Whoever gives to a peuple the legislation of their State in such 
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a form that the unprofessional reader can ascertain for himself the law 
vpon any subject is a public benefactor. The labor of preparing such a 
book, though great, is without ostentation ; but he who performs it faith- 
fully. is eminently entitled to the gratitude of the profession, of public 
officers, and of the public, for relief from the constantly recurring labor of 
searching through accumulated masses of legislation to ascertain the actu- 
ally existing provisions of the laws of the land. 


A Dicest oF aLt THe Cases Decipep 1N THE Supreme Court oF THE 
State or Vexmonr, as reporied in volumes sixteen to twenty-two inclu- 
sive of the Vermont Reports, together with many manuseript cases not 
hitherto reported; being a Supplement to the Digest of the previous 
volumes of the Vermont Reports By Perer ‘T. Wasueurn, Counsellor 
at Law. Woodstock: Haskell & Palmer. 1852. 


The interminable title to this second volume of Washburn’s Digest of 
the Vermont Reports is the only objectionable feature which we have been 
able to discover in the work. ‘The previous volume of Mr. Washburn’'s 
Digest is very widely known, and we believe very justly and very highly 
appreciated by the profession. ‘There is nothing we could say of the work 
which has not already been said of the first volume, except, perhaps, that 
this supplement is, in point of mechanical execution, far superior to its 
predecessor, from the same press, and although the plan is much the 
same as the former volume, it is more thorough in affording a complete 
synvpsis of all the cases reported, and many manuscript cases not yet re- 
ported, which the praiseworthy research of the author has here for the 
first time brought to light, and put in an enduring shape. 

Digests have now become as indispensable in the investigation of cases, 
and the development of the practical principles of the law, as diagrams to 
the geometer, or as maps to the student in geography, and one, who 
affords us a good digest, performs an important service to the profession, 
and one which deserves more praise and more pay than it commonly com- 
mands. This, Mr Washburn has here done, and we trust he will meet 
his due reward, both at home and abroad, as well in the ** material aid,’’ 
which is so indispensable in this go!d-wor-hipping age (where the offerings 
upon the altar of mammon are tenfold the number of those which adorn the 
shrine of Minerva,) as in the more gratifying and more enduring return, 
which sustains the sp:rit of the beart under those exhausting labors which 
the patient study of the law is sure to bring. 


A Sywopticat Innex to tHe Laws anv Treaties or tre Unirtep 
States or America, from March 4, 1789, to March 3, 1851. With 
references to the Edition of the Laws published by Bioren and Duane, 
and to the Statutes at Large, published by Lite & Brown, under the 
authority of Congress Prepared under the direction of the Secretary 
of the Senate. Boston: Charles C. Little and James Brown. 1852. 
One vol. Svo. pp 746. 


The value of an accurate index to any Jaw book, which is in itself 
worth any thing, or to a collection of statutes, especially to a collection of 
the Statutes of the United States. cannot well be overrated. ‘The statutes 
of the United States have become sv bulky and unwieldy, that without 
a good index it is an endless and profitiless iabor to attempt yo consult 
them It was this conviction which urged the distinguished ex-Senator 
from Missouri, to push through with energy and success the resolution 
under which ths index has been prepared We hope that Congress will 
act upon the recommendation of the President in his last annual message, 
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and provide for a revision of the Statutes of the United States. We 
might then expect some symmetry and system in the body of the law, 
whch now it certainly does not have. 

The synoptical index has been prepared under the joint resolution of 11 
January, 1849. In the execution of the work use has been made of the 
former index — which has been verified and corrected, the new matter 
having been incorporated with the old. ‘The using of the old index asa 
basis, and the correcting the errors therein, gives much greater assurance 
of accuracy, than if the work were wholly new. ‘The references, as 
appears by the title, are to the principal editions of the Statutes that have 
been published. The index embraces all the laws, both publie and pri- 
vate, the resolves and treaties. ‘The subjects indexed are arranged in alpha- 
betical order ; the dates of the several acts relating thereto in chronological 
order, and the several provisions of these acts, and the reference to the 
volumes and pages where the laws may be found, are given in parallel 
columns. ‘The preparation of the index in this form offers good oppor- 
tunity to correct errors, and to note and supply deficiencies. 

The entire accuracy of such a boek can be verified only by actual and 
constant use. Those who have the most frequent occasion to consult 
it, speak of it as greatly aiding their labors, and so far as we have ex- 
amined it, we have found it full and accurate, 


Unitrep States Dicest: Being a Digest of Decisions of the Courts of 
Common Law, Equity and Admiralty in the United States. By Jonn 
Puetps Putnam, of the Boston Bar. Vol. 1V. Annual Digest for 
1850. Boston: Charles C. Little and James Brown. 1851. pp. 585. 


The merits of this digest are now well understood by the profession. 
The labor of its preparation is intrusied to few hands, and is performed 
under the experienced oversight of the editor, who himself arranges the 
titles and the cases under the several titles. We notice improvements in 
this respect in the later volumes of the Annual Digest. ‘There is a fuller 
reference from one title to other titles on kindred subjects. So that 
there is a great completeness about the work as a whele. 

The present volume embraces three volumes of United States Reports — 
8th Howard, Davis and Wallace, Jr. — and thirty-six volumes of Keports 
of the individual States. An abstract is made of every case in these 
thirty-nine volumes, and al] the points decided are placed under the s-ve- 
ral titles. There is a full table containing the names and subject matters 
of the several cases. We would suggest to the editor, to give each year 
a list of cases that have been questioned or overruled in the volumes con- 
tained in the Digest. It could be done with little additional labor, and 
would give greater value to the Digest. 

We are glad to see that it is proposed to include in the subsequent 
volumes of the Digest the new volumes of the English Reports in Law 
and Equity, which Messrs. Bennett & Smith are now editing. So that it 
will contain not only all the American cases, but all the published deci- 
sions of all the English Courts. When this is done, we know of nothing 
in the shape of a Digest that will be more perfect than this. 


Dicesr or THe Mititra Laws or Massacuvusetts and Extracts relating 
to the Milnia, from the Uuited States and State Constitutions and the 
Laws of the United States. Compiled and published for the use of the 
Militia, in confurmity to a resolve of the Legislature, by Esenezer W. 
Srove, Adjutant Genexal of Massachusetts. Boston: Dutton & Went- 
worth, State Printers. 1851. 


This Digest includes all the provisions of the Revised Statutes, of the 
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fourteen different acts, and of the various resolves passed by the Legisla- 
ture, since 1636, relating to the militia which are now in force. The 
various contradictory enactments, and indefinite repealing clauses in this 
mulufarieus legislation, must have made the labor of the compiler exceed- 
ingly arduous. It appears to have been performed with great fidelity. 
Those interested in the militia of this and other States, will find that this 
volume with its full index will readily affurd all necessary information ; 
and that not very extensive class of the profession, commissioned and 
known as judge advocates, will have their labors. upon court martials, 
should they be so ordered, materially aided by this volume. ‘The volume 
also contains the general orders, and rules and regulations, for the govern- 
ment of the militia of the State, and the opinions of the attorney-general 
upon some doubtful questions of construction of some sections of the 
laws. 

Handbuch der Parlamentarischen Praxis, oder Regeln tiber die Ver- 
fahrungsweise und Debatte in verathenden Versammlungen, welche in 
den Vereinigten Staaten von Nordamerika und in England Kraft und 
Geltung haben. Von Luther S. Cushing, aus dem Englischen tibersetzt 
und mut einem Vorworte begleitet. ven Bernard Roetker, Advoecat, zu 
Boston, im State Massachusetts, V. St. von N, A. Hamburg, 1852. 
Verlag von Robert Kituler. New York: bei Rudolph Garrque, Vark- 
lay Strasse Nr. 4. Boston: at Messrs. Litthe & Brown's, and James 
Munroe & Cos. 1 Vol. 8vo. pp 100. paper. 


As the title indicates, the above volume is the translation into German 
of Mr. Cushing’s excellent and well known Manual of Parliamentary 
Practice. We are glad tw see that Englsh and American intervention 
with the legislative proceedings of portwns of the continent of Europe, 
is made in so peaceable, proper and legal a form, 


New Publications recefved. 


A Treatise or THE CriminaL Law or tue State or New Yorx; and 
upon the Jurisdiction, Duty, and Authority of Justices of the feace, 
and incidentally of the Power and Duty of Sheritls, Constables, &c. 
in Criminal Cases. By Otiver Lorenzo Barsour, Counsellor at Law, 
Second Edition. 1 vol 8vo. pp. 870 Albany: Gould, Banks & Co., 
475 Broadway. New York: Banks, Gould & Co., 144 Nassau Street. 
1552. 

A Compenpium or tHe Law anv Practice or INJuNCTIONS, AND OF 
IntTekLocuTory Orpers IN THE NATURE OF INJUNCTIONS. By the Hon. 
Rosert Hentey Even, of Lincoln s lon, Barrister at Law. With 
copious Notes and References to the American and English Decisions. 
Also an Introduction, and an Appendix of Practical Forms By ‘Thomas 
W. WarerMan, Counsellor at Law. ‘Third Edition. In 2 vols 8vo. 
pp. 1414. New York: Banks, Gould & Co. Albany: Gould, Banks, 
& Co. 1852. 


Tuirp ano Fina Report on tue Expertmentat Scuoor ror TEeacnine 
AND ‘TrAininG IproTic Cuitpren. Also the First Report of the Trus- 
tees of the Massachusetts School for Idiotic and Feeble-Miuded Youth, 
Reprinted, with Corrections by the Writer, from House Document 
No 57. Cambridge: Metcalf & Company. 1852. 


A Discourse petiverep Berore THE New ENGLAND Society, In THe 
City or New York. December 22, i051. By Georce S. Hivraro. 
8vo. pp. 31. Pubiished by the Society. New York: Geurge F, 

Nesbu & Co., Printers. 1552. 





















































Diep, in Boston, on Monday, April 26, Bexssamin Rawp, LL.D., aged 67. 

The main incidents in the life of this distinguished lawyer, and the high respect 
in which he was held hy his professional brethren and the court, appear by the pro- 
ceedings of the Suffolk Bar, and those before the Supreme Court, which we give 
below. = 

A meeting of the members of the Suffolk Bar was held at the Social Law 
Library, April 27th, at a quarter before nine, A. M., on account of the death of 
Benjamin Rand, Esq 

The meeting was called to order by Charles G. Loring, Esq., whereupon H. H. 
Fuller, Esq. was chosen chairman, and George Bemis, Esq. secretary. 

Appropriate remarks were made by Mr. Fuller on taking the chair, and also by 
E. H. Derby, E-q. 

The following resolutions were offered hy George S. Hillard, Esq. 

Resolved, That the members of the Suffolk Bar have heard with sorrow of the 
death of their late friend and associate, Benjamin Rand, Esq. 

Resolved, That the professional life of Mr Rand, crowned, as it was, with the 
most varieus and affluent learning, dignified by a stern sense of honor, and marked 
by a single-hearted devotion to the interests of his clients, and by an unselfish love 
of the law, for its own sake, more than for its honors or its emoluments —a life 
passed in modest tranquil.ity amid the unambitious toils of the bar, and in the calm 
atmosphere of legal studies — commends itself to the grateful and honoring re- 
membrance of his brethren, and presents a model for imitation to all who survive 
him. 
Resolved, That the massive and copious learning of Mr. Rand, wherein he 
had no superiors and few equals, was less to be commended than the manly and 
moral worth which waited upon his daily professional life, than that love of truth, 
that intolerant scorn of meanness, and that generous disdain of unfair advantages 
aud opportunities, which were leading traits in his character, sometimes expressed 
more fervidly and uncompromisingly than a cold self-interest would prompt. We 
delight to honor the memory of the lawyer who, armed with all the weapons and 
resources of the law, used and valued them only as instruments to secure justice 
and protect the right, who contended for truth and not for victory, and who would 
have disdained a triumph bought at the price of self-respect. If the movements of 
Mr. Rand's mind sometimes showed the effects of a too exclusive devotion to legal 
studies, his moral sense passed unharmed through all the temptations which our 
profession presents. His stuties never hardened his heart, aud his practice never 
warped his perceptions of right and wrong. His daily life shone with the light 
of truth, honor, courage and disinterestedness. We feel a melancholysatisfaction 
in thus expressing and recording our sense of the excellence of Mr. Rand’s per- 
sonal and professional character, and we gratefully and affectionately cherish his 
mnemory. 

Resolved, That these resolutions he presented to the Supreme Judicial Court 
now in session, with a request that they be entered upon the records. 

Resolved, That the secretary be requested to transmit a copy of these resolutions, 
and of the proceedings of this meeting, to the family of the deceased, as an ex- 
pression of the sympathy of the bar in the great loss which they have sustained. 

The chairman of the meeting was requested to present the above resolutions to 
the Supreme Court, upon its coming in on the next day. 

Upon the coming in of the Supreme Court on Wednesday morning, April 28th, 
Mr. Justice Bigelow, presiding, H. H. Fuller, Esq. addressed the Court as 
foliows : — 

May it p'ease your Honor: — It has hecome my melancholy duty, in ohedience 
to the request of my brethren of the Suffolk Bar, to announce to this court, the 
decease of our brother, Benjamin Rand, Esquire, one of the counsellors of this court. 
A great man has fallen in our midst ; — a mighty spirit has taken its flight from 
this earthly sphere, and winged its way to heavenly mansions, to join that company 
of kindred intellects, whose works and thoughts were his study and delight, while 
he remained amongst us 

Mr. Rand died at his residence in this city, surrounded by his family and friends, 
early on Monday morning last, of a disease which had confined him to his home 
for some weeks. He was a native of Weston, in our neighboring county of 
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Middlesex, where he was horn on the 18th of April, in the year 1785. After the 
usual academical preparation, at Andover, he entered Harvard University, and was 
graduated at that institution in the year 1503. At the close of his collegiate 
course, having striven generously and manfully with the master spirits of his class 
for literary pre-eminence, he was found standing foremost in the front rank. 

After leaving the University, he commenced the study of the law, in the office 
and under the charge of Isaac Fiske, k sq , a distinguished counsellor in his native 
town ;— and afterwards, he.completed his professional studies in this city, in the 
office of our late judge, the Honorable Artemas Ward, and was admitted to practice 
in the courts of this county. He immediately opened his office here, and continued 
in the practice of his profession until the close of his life. 

During the early part of his professional life, — the first cight or ten years of it, 
— Mr. Rand had very little encouragement in his proiession. The earnings of his 
labors, in that period, were not sufficient to give him a comfortable support. Being 
a man of modest and somewhat diffident manners, and a stranger in our city, he 
labored under many disadvantages, in the acquisition of clients and business, which 
were only overcome after years of toil and struggle, 

But this period of inactivity in his profession was not lost or wasted by Mr. 
Rand. Indeed, upon looking back to that state of things, which was painful and 
disheartening in the highest degree, and most grievous to be borne, at the time, we 
can now see plainly, that in it and by it, he was led to that course of occupation and 
study, which laid the foundation of his future distinction and professional eminence, 
During those weary years of melancholy waiting, be notonly devoted himself to the 
most thorough study of his profession, properly so called, the common, civil, mari- 
time, and ecclesiastical law reading all writers, common or rare, upon those sub- 
jects, tracing the streams to their fountains in the remotest ant:quity of the science ; 
but he plunged into other branches of learning with an enthusiasm and avidity, 
which seemed to outside lookers on as truly amazing. He made himself thorough 
master of most of the living languages of Europe, except those of the Czar and 
the Sultan, so that he could readily read the best authors, and profit by the best 
thoughts of the great minds who had used those languages. He seemed to have 
brought home to his soul, with practical effect, the charming maxim of his great 
Roman exemplar, “ Omnes arles, que ad humanitalem pertinent, habent quoddam 
commune vinculum, quo inter se continentur;” and he took it in its most literal 
and liberal interpretation. During this period he pursued the study of medicine, 
acquiring a vast amount of learning in that science ; he dipped into those wonderful 
discoveries of Egyptian Antiquities, then just beginning to attract public notice, 
through the labors of Doctor Young, of England, and of the two Champollions, Le 
Jeune and Figeac, of France; and studied geology, mineralogy, (sciences then new 
amongst us,) and engaged in many other branches of learning. Most of these 
studies proved of wonderful use to him in after life, at a time when his professional 
labors allowed him no time to acquire them for the occasion. 

But the period of these luxurious revellings in the fields of learning, unlimited 
and unrestrained by professional necessities, drew towards a close. It was the 
fortune, at that time, of Mr. Rand to be retained in a suit, involving all the intri- 
eacies and niceties of Special pleading, in relation to the breach of covenants under 
seal. It related toa contract for the erection of certain private palaces for some 
of our merchant princes in this city The action lasted several years, involving 
many questions of fact, and more of law, and coming before the whole court several 
times upon those questions For this warfare, Mr. Rand was already armed and 
equipped, and possessed the consciousness that he was clad in fresh armor, and 
that he had at Lie command all that the books could furnish. It is sufficient to 
say, that hefore this controversy was fully ended. and all questions therein were set- 
tled, Mr Rand found himself amongst the foremost in the highest ranks of his 
profession, not only in the estimation of his legal brethren, but of the public gener- 
ally. 

From that time he was rendered happy and placed at ease, hoth in pecuniary, 
and in all other senses. During the remainder of his life, his professional engage- 
ments and labors were incessant, and the rewards of them were entirely satisfactory 
to himself and to his friends. 

From that time, also, his true character as a man was freely developed, without 
fear or restraint. Early imbued with an ardent love of learning, he now could grati- 
ty his tastes in this respect, by the purchase of the best works, and by drinking at 
the purest fountains. 

But in the midst of this wide world of learning, the natural and the acquired 
tastes of Mr. Rand led him to the law. not merely as a business or employment, but 
as an intellectual exercise and discipline ; he loved its philosophical precision and 
exactness and its logical results, partaking so much of mathematical demonstra- 
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tion and certainty. He may truly he said to have loved the law, and he wooed and 
won, with the gennine fire of that passion. Indeed, looking at his professional 
career, he seems, after an observation of the whole of it, to have practised our 
noble profession as a mere amateur, and for the pleasures it yielded in its pursuit, 
The natural rewards or recompense, in a pecuniary view, he did not, and could not, 
refuse to receive ; but he never manifested the least thought or care for them, until 
all was over, and the client naturally desired to know his pleasure in that regard. 
Indeed, money or riches never seemed to he in his thoughts; he could truly say, if 
ever man could, “ Nunquam divitias Deos rogari, contentus modicis!” And yet 
a proper gratification of his tastes, even in his profession, required Jarge resources. 
When it ts considered that he possessed himself of the most valuable and well 
selected private law library which is known to exist in these United States, the 
necessity ef large professional earnings is obvious. 

Our deceased brother was a man of many and varied excellencies of character. 
Possessed of stupendous learning, in his appropriate profession, so much so, as to 
have been pronounced by eminent judges and jurists, to have at least as much legal 
learning as any other living man,— and that more accessible for ready use, — 
besides his acquirements in other branches of learning; yet he bore himself, at all 
times, with the unaffected simplicity and ingenuousness of early youth. It hardly 
seemed possible, with such manners, that he should ever have been the close and 
laborious applicant te study, so necessary for such vast accumulations of know- 
ledge. He was remarkalle for a noble generosity and ready sympathy, which 
opened his heart freely and promptly to every fellow creature. This learning 
seemed so natural, and sat so easily upon him, that he never appeared to consider 
that any part of it was to be used for lucre or gain. Whenever a professional brother 
needed aid, in threading the mazes of any legal question, if he approached Mr. 
Rand, instantly, without a selfish thought or mpluse, the fountaims of the law 
were opened freely and cheerfully ; and so much pleasure did he take in imparting 
portions of his vast stores of knowledge, that when a proper opportunity was 
offered, he would not permit his brother to depart, till he had pointed him to the 
leading works, and even cited the most pointed cases, applicable to the question in 
hand. There was no affectation or display in his manner of doing this; the 


whole resulted from his irresistible impulse to do good, and to give pleasure to his 
‘ 


friends and fellow practitioners ; and the ease and readiness with which he could 
do it, and give aclew to all branches of the law, in its most recondite departments, 
never ceased to surprise and astonish all who knew him. 

It was the good fortune of Mr. Rand, some eighteen years ago, to visit England, 
— the home of our Anglo-Saxon ancestors, and the native land of the common law. 
His professional reputation had preceded him. He was received with great 
cordiality, and marked distinction by the bar and the bench. The acquaintance 
formed by him on that occasion with the leading minds of our profession in that 
country, was followed by a correspondence hetween himself and some of those per- 
sons, which discloses the high appreciation which they bad formed of his talents 
and learning. This visit was the source of great pleasure and enjoyment to him. 
The enthusiastic delight with which he described his first yisit to that cradle of 
the common law, Westminster Hall, where that wonderful Monument of human 
Jearning and acumen has heen built up by the judicial dicisions and labors of 
seven centuries, can never he forgotten hy those who have heard his narrative. 

But, Sir, our friend has departed. He has left us behind; we are to follow. 


*‘Omnes eodem cogimur ; omnium 
Versatur urna, serius ocius 
Sors exitura.” 


But let us not say this in tears, or in sadness. Death is the gate of heaven, — 
it is a station-house on the road of our unavoidabie and predestined progress 
through the ages. It is our best friend and deliverer from a finite and limited 
existence; from a narrow world, which the genius of our race has already learned 
to span as with a girdle, and speak around it, in half an hour. It is the only 
entrance to these houndless mansions above the visible canopy which overshadows 
us, through which we may enter and unite ourselves with those mighty intellects, 
those resplendent spirits. whose efforts and thoughts have elaborated and trans- 
mitted to us that wonderful fabric of Christian civilization and culture, which has 
transformed this terrestrial abode from a place of mere animal development and 
enjoyment. into a school of intellectual and spiritual discipline and progress, and 
thus made it worthy of immortals. 

May it please your Honor : — The members of the Suffolk Bar have unanimously 
adopted certain resolutions, expressive of their sense of the great worth and dis- 
tinguished excellence of our deceased friend. They have directed me to request 
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this Honorable Court, to cause them to he entered at large upon its records, — 
that they may remain, so long as the principles of that noble science, the common 
Jaw, so dear to the deceased, shall continue to be the rule of decision, and the 
protection and bulwark of our rights and liberties, as a memorial of their feelings 
and sentiments, and a monument, such as winged words may constitute to com- 
memorate the acquirements, the genius, and the virtues of a departed brother. 


Thereupon Mr. Justice Bigelow said in substance : — 

1 regret that some one of my associates is not present on this occasion, who, 
having heen more nearly a cotemporary with Mr. Rand and more familiar with his 
professional life and character than myself, would be better able to make a fitting 
response to these resolutions. I have, however, known our deceased brother long 
an enough to bear testimony to his exalted worth, and to the great loss which 
the profession and the public have sustained in his death. 

His varied and profound learning, his incorruptible integrity, his honorable am- 
bition, the highest aim of which was to illustrate our jurisprudence and advance 
and elevate the profession to which his life was devoted, were the great and shining 
qualities, which won for him univeral respect and admiration, and which render the 
example of his life so worthy of imitation. To these may he added that beautiful 
trait of his character, already alluded to by our learned brother, which led him to 
regard the treasures of learning with which he had stored his mind, not as means 
to he used to promote selfish ends, but as a common stock in which all were wel- 
come to share. This was shown, not only by his readiness to impart his know- 
ledge in personal intercourse with his brethren, but by the full and learned 
annotations with which he enriched several elementary treatises, and the early 
volumes of our own reports. ~ 

I can only add, that I most cordially concur in the resolutions of the bar, and in 
compliance with the request therein contained, shall order them to be entered on 
the records of the court ; and as an additional mark of respect to the memory of the 
deceased, I shall not proceed with the business of the court, but shall adjourn it to 


another day. 
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Ball, Adi-on W. 
Bean, George L. et al. 
Bishop, Phinehas 
Bioou, Oliver I. 
Boston tron Tube Co. 
Bremner, (harles P. 
Briggs, Enoch B. 
Bronson, Khesa, 

Cady & Whippie, 
Call, Moses H. 
Carter, Joshua B. 
Chadwick, John 
Chandler, Ezra C. et al. 
Chase, Francis C, 
Chase, Luther R. 
Churchill, Thaddeus 
Cochran, Lorenzo H. M. 
Cobh, Henry 

Cobb, Timuthy et al. 
Conant, George F, 
Cook, Edwin P. 
Curtis, Jomah 

Dam, Anna 

Davis, P ince 

Day, Benj unin 
Donel-on, Samuel 
Dow, David 

Eaatman, Jos. S, 
Edgerly, J. F. et al. 
Elia, Asa t", 

Faunce, Elisha B, 
Ferdimand, Jasper F. 


Taunton, 

| Boston, 
|Belchertown, 
| Worcester, 

| Roston, 


Lowell, 
Worcester, 
|Fali River, 
| Adama, 

| Boston, 

| Boston, 
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| Taunton, 

| Leominster, 


| Newburyport, 


|\Quiney, 
| Melrose, 
| Boston, 
Carver, 
Brookfield, 
Amherst, 
Boston, 
Groton, 
Webster, 
Lowell, 
Coleraine, 
A. dover, 
Boston, 
Salem, 
|New salem, 
j¢*h irlestown, 
Roxbury, 





March 30, 


oe 


“ce 
Feb. 
March 1, 
ia 3, 
3, 
16, 


|B. P. Hathaway. 
iFrederic tl. Allen, 
Myron Lawrence. 
Henry Chapin 
John M Williams. 
iS. P. Adams. 
Henry Chapin 

iE. P. Huthaway. 
Thomas Kobioson, 
iFrederic H. Alten. 
John M. Wilhams, 
jE P. Hathaway. 
|. P. Hathaway. 
[Henry Chapin. 
Daniel Saundets, Jr. 
[Francis Hilliard. 
\Asa F. Lawrence. 
|Frederie H. Allen, 
|\Welcome Youug. 
jHentry Chapin. 
|Haynes H. Chilson, 
iFrederic H. Allen. 
[Bradford Kusaell, 
|Heary Chapin, 

is. P. Adams. 

iD. W. Alvord, 
|Daniel Saunders, Jr, 
John M. Wiliams. 
John G. King 

D W. Alvord 

Ava F. Lawrence. 
Francis Hillard, 





Insolvents in Massachusetts. 


Name of Insolvent. 
Fiske, Josiah 
Fo-ter, Jos H. 
French, Volney 
Futler, Fravers A, 
Garfield, Alvis 
Gates, tdward Le 
Gibbes, Lucas 
Gilbert, Peregrine B. 
Godfrey, George 
Goodall, Harvey L 
Goodwin, Geyrge I. 
Green, John A. 
Griswold \. Whiting 
Hall, U.yman 
Haimnblett, Joshua 
luwes, Samuel 
Heywood, leel M. 
Heywood, John B. 
Hobbs, Horatio D. et al. 
Homes, Jaco 
Howland, tieorge W. et al. 
Inman, Fenner M. 
Janviin, Joxeph 
Kelley, Moses et al. 
Lan Lowell Y. 
Locke, Heury et al. 
Ludden, ¢ he-ter, et al. 
Ludden, Daniet K et al. 
Marden, Eben W et al. 
Matthews, William 
Miller, Daniel 
Miller, Jumes 
Mirtck, tiideon H. 
Newcomb, Samuel N. 
Over, Clmeles W. 
Page, Ceorze 
v ” 
~. vitae q “i 
4e 
i. + 


ixley, 


Pray, Willan W. 
Quinev, Jo-wh, Jr. 
Reed, Witham N 
Richardson, Joias K et al. 
Richardson, Jonathan C. 
Rich udson, Luke C, et al. 
Rider, Benjamin 

Root, Jahes B. 

Saline, John 

Sanders, Charles 
Sanifurd, Horatio G. 
Sargent, Nel<on 
Sargent, William H. 
Seabury, Pardon G, 
Simmona, James E. 
Simpson, Keuben 
Smith, Joho HH. 

Snow, Benjamin B, 
Snow, Salenan 

Spear, Simeon C, 
Sweet, Thomas 

Taft, Charles ¢), 
Treferen, J tl. et al. 
Trow, Thomas +’, ef al, 
Turner, Robert R, 
Wait, Nathan W. 
Waterhouse, Bons. W. 
Waterman. Joun et al. 
Webster, Charles &. 
Whitcom, tdwin 
Whiteley, Edward 
Walliams, Hinkley 
Winn, Henry C, 


Wood, Joseph 


Residence. 


March 26 


ee 


Roxbury, 

| Manstield, 

|Stew, 

| Rexbury, 

| Milford, 
Wende il, 
Vare, 

| Worcester, 
Taunton, 
‘lton, 
Fitehburg, 
Ware, 
Boston, 


a) 
“ 
“ce 
“ 
“ 
“ 
ai 


Lanesherough, 
Lowell, 
bridge water, 
Winchendon, 
Weat Boylston, 
Salem, 
Freetown, 
Vauntona, 
Milford, 

New uryport, 
| Lawwe il, 
Newburyport, 
Charlestown, 
Conway, 
|tonway, 
jSalem, 
|Chatlestown, 
| “avey, 

“o nerville, 
Mansfield, 

Lau nafield, 
Worcester, 


19, 
“ 10, 
leomineater, 6 Jl, 
Boston, 66 6, 
Worcester, Feb 26, 
ryriagham, March 19, 
brook line, “ 
|\Quiney, 
N tick, 


Boston, 


ce 


O-ton, 
Loominster, 
\mesbory, 
Leominster, 
Wareham, 
ireenwich, 
Rosto:, 
Fitchburg, 
Boylston, 
| \ewton, 
Essex, 
|New Bedford, 
| “omervitle, 
Chelmsford, 
iNewburs jrort, 
‘hart stown, 
tarnham, 
aston, 
Marblehead, 
tlackstone, 
*alem, 
owell, 
harh-stown, 
tledtord, 
eowell, 
“arver, 
Semaelt 





", 
| Velame, 
i *oxter “ 
Ls 
Goshen, 
Pepperell, 


Fitchburg, 





‘ommencement of 


Proceedings, 


Hynes 


Frederic H. Allen, 
EK P. Hathaway. 

Asa F. Lawrence. 
Frederic H Allen, 


iChartes Mason. 


Alvord. 


D. W. 


'Myron t.awrence. 


Henry | haptin. 

E P Hathaway. 
Charles Ma-on, 
Charles Mason, 
Haynes HL. ¢ bilson. 
Frederic H Ajlen, 
Thomas Robinson, 
Ss. P. Adams 
Weicome Young. 
Charles Mason, 
Heury Chapin, 
Johan G. King. 

E P. Hathaway, 

E P. Hathaway, 
Henry Chajin. 
thuniel Saunders, Jr. 
3. P Adame. 
Daniel ~auadera, Ir. 
irederic H Allen. 
1. W. Alvord, 

Db. W. Alvord, 
John G. King. 

\sa F. Lawrence. 


| Thomas Kelinson. 
iAsa F 


lawrence. 
bP Hathaway. 
Juba G King. 
Heary Chapin. 
Charles Mason. 
Fiedene H. Allen. 


'Heary Chapin. 
J. Bb. Pretd 


John M. Williams. 
Francis Hilliard. 
Asu F. Lawrence. 
Jolin M. Willams. 
Frederic H. Allen. 
Henry (Chapin. 
Daniel Saunders, Jr. 
Henry Chama. 
Welcome Young. 
Myron Lawrence. 
Fredete Hh, Allen. 
Charles Mason. 
Heury Chapin. 

Asa fF’. Lawrence. 
John G Kiug. 

S F. Huthaway. 
Asa F. lawrence. 
=. P Adama 

Daniel Saunders, Jr. 
Beadlord cussell 

E. P Hathaway. 
&. P. Hathaway. 
John G. King. 
Henry Chapin, 
Jonn G Kung. 

=. Adame, 
Rradforl Russell. 
Asa F Lawrenee. 
=. P. Adama, 
Welcome Young. 
Asa F 
Thomas Robinson. 
Fiederte H Allen. 
t hilson, 
Bradtord Russell, 

( harles Mazon, 


Lawrence. 











